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CURRENT TOPICS 


More Metropolitan Magistrates 


THE increase in the number of cases coming before the 
metropolitan stipendiary magistrates’ courts has caused 
delays in dealing with cases. Remedies are being found in two 
directions. First, the lay justices at Bow Street have increased 
their sittings from two to three days a week and this week 
lay justices have begun to sit at Old Street and Tower Bridge 
metropolitan Magistrates’ Courts. Secondly, more stipendiary 
magistrates are to be appointed. For this purpose legislation 
is required and accordingly the Metropolitan Magistrates’ 
Courts Bill was introduced in the House of Lords on 28th April. 
Clause 1 thereof raises the limit of the number of stipendiary 
magistrates from twenty-seven to thirty-five, although it is 
understood that no more than two new appointments are 
contemplated at present. The Lord Chancellor is to be 
empowered to authorise any person to act as a stipendiary 
magistrate for such period, not exceeding three months at one 
time, as he thinks fit (cl. 2) ; any person to be so authorised 
must be qualified to be a metropolitan stipendiary magistrate. 
A barrister or a solicitor of not less than seven years’ standing 
is so qualified (cf. Justices of the Peace Act, 1949, s. 31). 
We have no doubt that the Lord Chancellor will not find it 
difficult to fill such vacancies as he deems necessary from 
members of the Bar. The only criterion for making the 
appointments, however, should be fitness for the post. Many 
more solicitors than barristers practise in and have experience 
of magistrates’ courts; in addition, many magistrates’ clerks 
have the necessary qualifications and temperament. 


Lawyers’ Field Days 


WE have every sympathy with Mr. Speaker Morrison, 
whose impending retirement we regret, in his view that the 
House of Commons should segregate the lawyers in committee 
to debate legal technicalities which are incomprehensible 
to most of the non-legal members of the House. Mr. GAITSKELL 
took much the same view in his evidence to the Select Com- 
mittee on Procedure when he suggested, among other things, 
that there should be two Finance Bills ; one would carry into 
effect the major Budget decisions while the other would deal 
with the technical amendments of the Revenue law which are 
incomprehensible not only to most of the non-legal members 
but to some of the legal members as well. In our opinion 
it is vitally necessary for the work of Parliament to be 
rationalised and for the time of members to be properly 
used. If this is not done, the number of able men and women 
who will be willing to devote part of their lives to serving in 
the House of Commons will diminish. The question is how 
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far we should go with Sir Epwarp FELLowESs in his opinion 
that Parliament should lay down very general principles and 
that it is the business of the executive to administer the law 
inside those principles. There are many who think we have 
already gone too far, but when we read Hansard from time to 
time and ponder over the matters of comparative detail 
which members have been debating, we wonder. 


Jurors’ Welfare 


THE complaint made by Mr. J. M. E. RIcHARDs in a letter 
to the Yorkshire Post as to the conditions in which jurors 
must perform their service deserves sympathetic consideration. 
The time lost in waiting, amounting to one-half of the total 
in that correspondent’s experience, is the basis for the dissatis- 
faction expressed. ‘I should have thought that it would 
be possible in a place like Leeds Town Hall to offer waiting 
jurors a room in which they could read, write and receive 
telephone calls in reasonable privacy,’ wrote Mr. Richards. 
“For one complete day this week fourteen of us sat in the 
rows of cinema-type (antique) seats of the Victoria Hall 
with nothing more to do than look at the magnificent organ 
and think of the money we were losing.’”’ It is wrong that 
a citizen performing such an important and historic duty as 
that of a juror should be frustrated in the way described 
in the letter quoted. Not only does he deserve better but it 
is desirable that he should be in a “ judicial frame of mind 
from bias free of every kind’ when he enters the jury box. 


Philosophy Followed 


Divine philosophy ! by whose pure light 
We first distinguish, then pursue the right. 


THE spirit behind this verse, from Juvenal’s Satires, was 
recently observed in the High Court. The occasion was a 
prosaic action brought by a firm of estate agents against a 
client in respect of a commission alleged to be due to them 
(Ackroyd & Sons v. Hasan (1959), The Times, 25th April). 
Mrs. HASAN, the defendant, had entered into a contract with 
the estate agents, Messrs. ACKROYD & Sons, giving that firm 
entitlement to the normal estate agents’ scale commission in 
the event of their introducing a party prepared to enter into a 
contract to purchase the defendant’s leasehold interest in 
11 Wardour Street on defined terms, or on such other terms 
as to which she might assent. The estate agents introduced 
two Chinese gentlemen who agreed to buy the leasehold 
interest “‘ subject to contract.” The purchasers signed and 
dispatched their copy of the contract. The defendant’s 
solicitor had sent her the vendor’s part for signing. Mr. Justice 
WINN held that nothing done by the proposed purchasers 
amounted to a repudiation of the contract. The only question 
was whether the event stipulated, as that upon which the 
right to commission accrued, had in fact occurred. His 
lordship concluded that he was constrained by the philosophy 
of recent decisions to hold that the phrase “ prepared to” 
was a nullity if an attempt were made to construe it against 
the owner of the property. His lordship said that, in finding 
as a matter of law that the phrase “‘ a party prepared to enter 
into a contract’ meant “a party who does enter into a 
contract,” he was following the philosophy rather than the 
precise reasoning of the cases. In the event the estate 


agents were held not to be entitled to their commission. 
This case has clarified the law as to when precisely estate 
agents’ commission becomes due under the wording there used. 
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We hope that this knowledge will assist the firm concerned to 
accept the decision philosophically. 


Prevention of Crime 


An instructive address was given by Sir CHARLEs 
CUNNINGHAM, Permanent Under-Secretary of State at the 
Home Office, to the Annual Conference of the National 
Association of Probation Officers at Southport. He said that 
we were still a long way from knowing what were the real 
underlying causes of criminal behaviour, and that the recent 
White Paper stressed that no matter how well-informed the 
courts might be, and no matter how varied and adequate 
might be the methods of dealing with offenders which were 
available to them, the deep-seated malaise from which society 
was at present suffering—as evidenced in the criminal 
statistics—required a different approach. If it was to be 
satisfactorily treated, the treatment must be directed not 
only to those who had offended against society and who had 
been brought before the courts, it must also be directed to 
preventing crime. One way of doing that was to maintain, 
and if possible improve, the resources and efficiency of the 
police. But the better way in the longer term was to concen- 
trate on treating the underlying causes of delinquency. A great 
deal had still to be found out about them, but there was 
much that was obvious and much that society, if the public 
conscience was effectively aroused, could do about it. Sir 
Charles referred to the fundamental problem of family 
standards ; it was not a problem which official agencies could 
solve. It went to the roots of conduct. The State and other 
official agencies, including the Probation Service, could make 
their contribution. The paradox was that while social con- 
ditions and economic well-being had never been better, crime 
had rarely been more widespread. That suggested that it 
was not in those environmental factors alone, or even 
primarily, that the reasons for our present trouble were to be 
found. The fault was not in our stars, but in ourselves. We 
must therefore re-examine ourselves and see whether even if 
plain living and high thinking were no more, we could not 
create a wider honesty and a more universal sense of personal 
obligation. 


School and Community Influences 


Sir CHARLES said that a second general influence to which 
all of us were subjected was the school. It could supplement, 
but could never replace, the teaching of the home; and it 
would do that most effectively if it was given full co- 
operation by parents and all those who, outside the school, 
were concerned, as were probation officers, with family well- 
being and the welfare of individual children. The third 
influence was the community. It was not easy to see how, 
within a great city, the collective influence of the community 
could be brought to bear upon the individual in support of 
family and school. Its recreation was, however, a problem to 
which we might all usefully give some thought. Sir Charles 
said that the effect of the present situation on the Probation 
Service was that its burdens had been immensely increased. 
Fortunately this had not discouraged the right people from 
coming into the service in greater numbers than ever before, 
but the need for more recruits of that high calibre was still 
clamant. He referred to the Departmental Committee which 
was being set up to examine impartially the whole position 
of the service—a service of proved merit occupying a key 
position in our social structure, and doing work in which the 
Home Office was its partner. 
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NEW POINTS IN ADOPTION 


Now is the time for the practitioner in adoption matters, 
all disputation ceasing as to the merits of rival suggestions 
for reform, to become acquainted as speedily as possible with 
the situation as it exists now that Ist April is past and the 
Adoption Act, 1958, and the several sets of rules thereunder, 
which were briefly digested in the Current Topic at p. 259, 
ante, are in force. Indeed, some of the new statutory pro- 
visions merit the attention of the whole profession. For 
there are slight, but important, changes in substantive rules 
for the construction of wills and codicils and certain policies 
of insurance, and some effect, too, on affiliation law. The 
actual legislative changes are enacted by Pt. II of the Children 
Act, 1958, which also came into force at the first moment 
of last month, to be immediately absorbed in the consolidation 
effected by the recent Adoption Act. For anyone interested 
only in the substantive alterations it will be more helpful 
to read Pt. II of the Children Act than to engage in a 
laborious process of comparison between the old and the new 
Adoption Acts. 


The first priority for many, however, is to learn how the 
practice in the courts which grant adoption orders has been 
affected by the new Acts and rules. Whilst one cannot hope 
here to cover the matter in all its detail, the chief innovations 
can perhaps be pinpointed if the reader imagines himself 
to be preparing an application to be presented under the 
new rules. In a later article comment will be offered on 
some broader aspects of the subject. Applications already 
lodged, by the way, may proceed under the former rules 
in the High Court and the county court, “so far as is consis- 
tent with the provisions of the Act ” (H. Ct. R. 33 ; C.C.R. 34) ; 
the Juvenile Court Rules put the matter the other way— 
the new rules apply to pending applications as to new ones, 
“so, however, that no inquiry or certificate shall be required 
which would not have been required by”’ the former rules 
(J. Ct. R. 38 (2)). 


From whom, in the first place, may one accept instructions 
as a proposing adopter? There are revisions to be noted in 
the statutory conditions as to age, and for the first time in 
the history of English adoption, applications may be enter- 
tained from persons who are not ordinarily resident in Great 
Britain. For a full adoption order, as it has hitherto been 
known, it is still essential that the applicant shall be domiciled 
in England, Wales or Scotland ; but in the second article it 
will be necessary to describe a new kind of order—a provisional 
adoption order—available only to a person not so domiciled. 


Age of adopter 


It is no longer necessary, as formerly, for an applicant 
who is not a relative of the infant to be any specified number 
of years older than the infant. The situation is that a mother 
or father may adopt, either solely or as one of two joint 
applicants, without qualification as to age; other joint 
applicants must both be twenty-one and, unless the infant 
is a relative of one of them, one of the applicants must be at 
least twenty-five ; while a sole applicant who is not the 
infant’s parent must be at least: twenty-five years of age, 
or at least twenty-one and a relative of the infant (Adoption 
Act, 1958, s. 2). 

Temporary residence 

In Re Adoption Application No. 52/1951 [1952] Ch. 16 
it was held that temporary residence in England with 
the object of qualifying under the Adoption Act was not 
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sufficient when the applicant intended to go abroad again 
after the adoption was complete. Colonial civil servants 
and others felt the inconvenience of this ; but their situation 
is met by a modification, now to be found in s. 12 of the new 
Adoption Act, of the general requirement that both applicant 
and infant must reside in England or Wales if the English 
courts are to have jurisdiction to make an adoption order. 


If an applicant is not ordinarily resident in Great Britain 
he may now apply to the High Court or to a county court, 
but not to a magistrates’ court, for an ordinary adoption 
order, and there are corresponding provisions for joint applica- 
tions. But the applicant must still be domiciled in England, 
Wales or Scotland. 

Notice of intention 

One of the first steps formerly to be taken by all applicants 
for adoption was to give the local authority notice of intention 
to adopt, whereupon the authority undertook certain duties 
of supervision over the child. (Local authorities, by the way, 
are now so called throughout the legislation. The old, woolly 
term “welfare authority’ has been dropped. In England 
the county and county borough councils are, as before, local 
authorities for the purposes of the Act.) This notice is not 
now required where the applicant or one of joint applicants 
is a parent of the infant, nor where the infant will not, at 
the hearing of the application, be below the upper limit of 
compulsory school age under the Education Acts. 


Where the notice is required, it is to be given to the local 
authority within whose area the applicant resides at the time 
he gives the notice (s. 3 (2)). Obviously this calls for some 
modification in the case of non-resident applicants, and it is 
provided that they must give the like notice to the authority 
within whose area they are then /iving. Where the application 
is joint and both or one of the applicants is not ordinarily 
resident, either applicant may give the notice (s. 12 (1) (4), (3)). 


Probationary period 

As before, in all cases the infant must have been, by the 
time the application comes to be heard by the court, con- 
tinuously in the care and possession of the applicant for at 
least three consecutive months immediately preceding the 
date of the order. But there are three new points to note 
here. In future, no period before the child is six weeks 
old is to count in this probationary period (s. 3 (1))—and this, 
it will be seen, is one matter in which the new Act is capable 
of affecting the pending applications. Then where one or 
both of two joint applicants is not or are not ordinarily 
resident, three months’ continuous care and possession by 
one of them is sufficient compliance with the statute, provided 
that the applicants have been living together in Great Britain 
for at least one of the three months (s. 12 (3)). Lastly, where 
the application is for a provisional order, the period of care 
and possession required is six months and not three (s. 53 (5)). 


Consents 

When preparing the application it is well to deal with the 
question of the consents necessary to the making of the order, 
for if the court is to be asked to dispense with the consent 
of any person, this is best done in the application form itself. 
The major changes with regard to consent are two. 

No longer is it necessary to obtain the consent of a person 
or body liable under an agreement or order to contribute to 
the infant’s maintenance. Such a person is still to be served 
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with notice of the proceedings (H. Ct. R. 16; C.C.R. 10; 
J. Ct. R. 12), and is entitled to attend and be heard by the 
court, in the case of a local authority or other body through 
an authorised officer or servant. But the only consents 
now required are those of the parents or guardians of the 
infant, and if it is a sole application by a married person, of the 
applicant’s spouse (s. 4 (1)). 

Again, no doubt in order to meet the situation exposed by 
Watson v. Nikolaisen [1955] 2 Q.B. 286, in which the word 
‘abandoned ” as used in the former dispensing power was 
held to have the same meaning as in the criminal law, a new 
power of dispensing with consent is given in addition to the 
former one. This new power is exercisable if the court is 
satisfied that a parent or guardian of the infant has per- 
sistently failed without reasonable cause to discharge his 
obligations as such (s. 5 (2)). 

In the provisions for the admissibility of written consents, 
the categories of attesting witnesses have been thoroughly 
revised ; but they are still not all set out in one place. It is 
necessary to read together s. 6 (3) of the Act and sub-r. (2) 
of r. 8 in the High Court Rules, or of r. 5 in the county court 
or juvenile court rules, as the case may be. An officer of a 
county court appointed to take affidavits, or a justice of the 
peace or a justices’ clerk are authorised to attest if the consent 
is signed in England. In other cases the detail in the sub- 
section and sub-rules mentioned had better be consulted. 


The application 

A slight, and in most cases inconsequential, extension 
of local jurisdiction is the first point to call for comment. 
Formerly, to enable a county court or a juvenile court to 
entertain an adoption application, the applicant must at the 
time have resided in its district. The extension brings in 
the county court district or petty sessions area, as the case 
may be, in which the applicant or the infant resides (C.C.R. 30 ; 
J. Ct. R. 1 (1)).. The new wording would seem to facilitate 
(if that course is desired) the lodging of an application in the 
infant’s court before the applicant takes him into his care 
and possession, though the three months’ probationary period 
will have to be achieved before the court can hear the applica- 
tion. In the case of the county court, too, the new form of 
the rules as to venue may be found useful where an applicant 
who is not ordinarily resident or not domiciled here desires 
to adopt, fully or provisionally, an infant who does reside 
in the district of a particular county court. 

In all the courts the documents of application newly 
prescribed have taken on an extended form, but all are provided 
with copious notes which, when the practitioner comes to 
prepare his first case under the new rules, he had better 
study for himself. He may profitably be forewarned, however, 
that where the applicant is not the mother or father of the 
infant, and the infant is not over school age, a certificate of 
a fully registered medical practitioner as to the health of 


THE SOLICITO 


On 23rd April, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that there 
be imposed upon Brian WILLIAM DuDLEy PautL, of The Ship 
House, Liphook, Hampshire, a penalty of £100 to be forfeit 
to Her Majesty, and that he do pay to the complainant his 
costs of and incidental to the application and inquiry. 

On 23rd April, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of PETER EDWARD ENGLAND, of Nos. 34-35 Southampton 
Street, London, W.C.2, be struck off the Roll of Solicitors of 
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the applicant is in future required (H. Ct. R. 9; C.C.R. 3; 
J. Ct. R. 3). An optional form for this certificate is scheduled 
to the rules, as is a much more detailed form on which a 
medical report on the infant may be furnished. Neither the 
Act nor the rules prescribe in any forthright manner the use 
of the child’s health certificate in any particular case ; but an 
elaborate note on all the application forms calls for it in all 
cases except where the applicant is a patent or relative, or 
the infant is over school age, and lays down optimum dates for 
making the report varying with the infant’s age. 


Guardian ad litem 


One of the first matters to arise on the lodging of the 
application is the appointment of a guardian ad litem to 
represent the interests of the infant before the court, and 
to make inquiries and a report. The report is now described 
in the rules as confidential. The duties of the guardian 
have been extensively redefined (see Sched. II to the respective 
rules), and in particular it is interesting to see that the 
guardian must inform the court if he learns of any person 
or body, other than those who have to be notified under the 
rules, who wishes or who ought, in his opinion, to be heard by 
the court on the question whether an adoption order should 
be made. This provision operates in aid of some recent 
observations in the Divisional Court (R. v. Liverpool Justices 
[1959] 1 W.L.R. 149; p. 113, ante). 

In the High Court the guardian will continue to be the 
Official Solicitor or, if he does not consent, or on special 
application to be made in the originating summons, such other 
person as the judge considers duly qualified. The old scheme 
in the county court and the juvenile court allowed a local 
authority or other body of persons to be appointed guardian, 
and to act by a duly authorised officer. 

Now the guardian ad litem is to be an individual in all 
cases. Primarily he will be the children’s officer of a local 
authority or a probation officer; but some other person 
appearing to the court to be suitably qualified is eligible 
if in any particular case the court thinks it undesirable or 
not reasonably practicable to appoint such an officer. In no 
case, however, may the guardian be a person having the rights 
and powers of a parent of the infant, or a person who has 
taken part in the arrangements for the adoption, or a member, 
officer or servant of a local authority or adoption society 
which has those powers or which has taken part in such 
arrangements (C.C.R. 8 (2); J. Ct. R. 8 (2)). Thus it may 
happen that the children’s officer of some neighbouring 
authority will be put forward as guardian, possibly on a 
reciprocating basis. 

The restriction on the choice of guardians is new. It 
meets a recommendation of the Departmental Committee, 
which was at pains to emphasise that the duty of the guardian 
ad litem lies to the court, and not, if he happens to be an 
employee of a local authority, to that authority. J.F. J. 

(To be concluded) 


RS ACT, 1957 
the Supreme Court, and that he do pay to the applicant his 
costs of and incidental to the application and inquiry. 

On 8th January, 1959, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of RALPH DAMERELL LuscoMBE, of The Glade, No. 56 Glen- 
hope Road, Roborough, Plymouth, and Century Insurance House, 
Lockyer Street, Plymouth, be struck off the Roll of Solicitors 
of the Supreme Court and that he do pay to the complainant 
his costs of and incidental to the application and inquiry. The 
order became operative on 16th April, 1959. 
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INVESTMENT 


CLAUSE 17 of the Finance Bill, 1959 provides for the restoration 
of investment allowances in respect of certain forms of capital 
expenditure becoming due and payable after 7th April, 1959. 
It may, therefore, be of topical interest to consider the nature 
of these allowances and to compare them with initial 
allowances, which they closely resemble save in one important 
particular. Whereas initial allowances are a form of 
accelerated depreciation which allows a higher proportion of 
the cost of acquiring an asset to be written off in the first 
year, investment allowances are more in the nature of a 
tax-free gift which will not be deducted in arriving at the 
residue of the capital expenditure for the purpose of 
computing future allowances or charges. 


Investment allowances were first granted by the Finance 
Act, 1954, s. 16, and suspended, with certain exceptions, by 
the Finance Act, 1956, s. 15. Experience since 1954 has 
shown—and the Chancellor has confirmed this in outlining 
the recent Budget proposals—that investment allowances are 
to be regarded as a means of giving an additional boost to 
investment in the private sector of the economy when invest- 
ment in this sector is lagging; and their withdrawal as a 
means of retarding private investment when it has reached 
too high a level and is encouraging inflation. Initial 
allowances, on the other hand, are of longer standing. They 
were first applied to qualifying capital expenditure incurred 
since 6th April, 1944 ; were suspended (except in the case of 
certain expenditure on ships) between 6th April, 1952, and 
14th April, 1953; and eclipsed by investment allowances 
when the latter were previously in operation between 
7th April, 1954, and 17th February, 1956, and at later periods 
in special cases. 


Initial and other allowances 


Initial allowances, when operative, apply to industrial 
buildings and structures, plant and machinery (including 
second-hand plant and machinery and motor cars), mines 
and oil wells, and are given in respect of the year of assess- 
ment in the basis period for which the expenditure was 
incurred. They are allowed once only in respect of the same 
building or structure but in the case of plant and machinery 
may be given to each person who buys the asset. The rates 
of allowance have varied from time to time. Prior to the 
Finance Act, 1958, these were 20 per cent. for plant and 
machinery, 10 per cent. for industrial buildings, and 40 per 
cent. for mines and oil wells, but by s. 15 of that Act the 
allowances for plant and machinery, and buildings, were 
increased to 30 per cent. and 15 per cent. respectively. Farm 
or forestry buildings or works do not qualify for initial 
allowances, but an allowance equal to one-tenth of the capital 
expenditure incurred will be granted in the year of assessment 
in question and in each of the nine succeeding years of assess- 
ment. (Initial allowances, however, are available for plant 
and machinery used for agricultural or forestry purposes.) 
Capital expenditure on scientific research also does not 
attract initial allowances but in respect of qualifying expendi- 
ture incurred on or after 6th April, 1949, allowances are 
granted of three-fifths of the expenditure for the first year 
and one-tenth for each of the succeeding four years. There 
are also special provisions relating to patents, while some 
plant is maintained on a renewals basis, as opposed to the 
Wear-and-tear basis. Generally, however, annual allowances 
are given for wear and tear which, in respect of plant and 


359 


‘Vol. 103] 


ALLOWANCES 


machinery, range from 3 per cent. in the case of water mains 
and electric cables to 20 per cent. for motor vehicles. 


Change-over to investment allowances 

In 1954 there was a need to stimulate industrial investinent, 
so when investment allowances were introduced in that yeat 
they were applied, not only to capital expenditure on all 
types of assets which then qualified for the initial allowance 
(except second-hand plant and machinery and private motor 
cars whether new or second-hand), but also to capital expen- 
diture incurred on agricultural buildings and works, on buildings 
and plant for scientific research, and on plant which had 
hitherto been dealt with on a renewals basis. The rates of 
allowance were 10 per cent. for industrial buildings and 
structures, and agricultural buildings and works ; and 20 per 
cent. for new plant and machinery, road vehicles used for hire 
or public transport, ships, mines and oil wells, buildings or 
works or new plant or machinery used for scientific research, 
and plant and machinery dealt with on a renewals basis. Thus, 
except in the case of second-hand plant and machinery and 
private motor cars which continued to be eligible for initial 
allowances, initial allowances were replaced by investment 
allowances. In the case of mines and oil wells, however, and 
also in the case of ships which by reason of special treatment 
further qualified for the 40 per cent. initial allowance, the 
taxpayer had the option to claim the initial allowance instead 
of an investment allowance. Where no initial allowances’ 
were previously given, as in the case of capital expenditure 
on agricultural buildings and works, and scientific research, 
the investment allowances were in addition to the former 
allowances. 

As from 18th February, 1956—which marked the commence- 
ment of the credit squeeze—all existing investment allowances 
were withdrawn except in respect of new ships and scientilic 
research expenditure, but the Investment Allowances (Fuel 
Economy Plant) Order, 1956, extended such allowances to 
certain categories of fuel economy expenditure which had not 
hitherto qualified. Initial allowances were thus generally 
restored. The Finance Act, 1957, however, increased the 
investment allowance on ships from 20 per cent. to 40 per 
cent. to help meet the challenge to British shipping from ships 
registered abroad. 


The new proposals 

The new proposals restore investment allowances at_ thy 
former rates and in respect of the same categories of expendi- 
ture as provided by the Finance Act, 1954, s. 16, but with no 
change in the existing allowances on ships and scientific 
research. Since the time when initial allowances were 
generally replaced by investment allowances between 7th April, 
1954, and 17th February, 1956, however, the rates of initial 
allowances have been increased from 10 per cent. to 15 per 
cent. on industrial buildings and from 20 per cent. to 30 per 
cent. on plant and machinery, so that the restoration of the 
investment allowance at the former rates might not be as 
beneficial as a claim for the higher initial allowances. 
Accordingly, in some cases, initial allowances at reduced 
rates are to be given in addition to investment allowances. 
These are 5 per cent. for industrial buildings and structures, 
10 per cent. for new plant and machinery (and qualifying road 
vehicles) and 20 per cent. for mines and oil wells. There will 
be no initial allowance for agricultural buildings and works 
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since these qualify for other capital allowances (and in the 
case of a farmhouse presumably only one-third of the 
expenditure will qualify for the investment allowance as 
before). The combined rates of the new allowances will 
therefore be the same as those which previously prevailed 
for initial allowances only, namely, 15 per cent., 30 per cent. 
and 40 per cent. ; but in the case of industrial buildings and 
plant and machinery, two-thirds will now be in the form of 
investment allowances, while in the case of mines and oil 
wells, one-half will be in the form of investment allowances. 


Effect of the proposals 

The value of the new proposals therefore lies in the added 
benefit conferred by investment allowances as compared 
with initial allowances. The initial allowance is deductible 
in computing the written-down value of an asset for the 
purpose of annual allowances, balancing allowances or 
balancing charges. Thus, if plant or machinery costs £1,000 
and the initial allowance is 30 per cent. and the annual 
allowance 20 per cent., the written-down value of the asset 
which will qualify for the annual allowance in the second year 
is only £500. In some cases, therefore, it may be better not 
to claim the initial allowance so that the future annual 
allowances will be greater. Acceptance of an initial allowance 
on an asset like a motor car which attracts a high rate of 
annual allowance may mean, if the car is sold, say, in two 
years’ time at little more than half the cost, that the taxpayer 
has to pay a balancing charge whereas, if he had not claimed 
the initial allowance, he would be entitled to a balancing 
allowance. 

The particular benefit to be gained from the investment 
allowance, on the other hand, is that it is not deductible in 
computing the written-down value of an asset. Thus, in the 
example, the written-down value in the second year will be 


Common Law Commentary 
DEGREES OF 


ILLEGALITY in the law of contract is something of a tangle, 
and however you unravel it there are always some kinks left 
here and there. The difficulties lie more in connection with 
the effects of illegality than with the question what is illegal, 
though even there we have our problems. 

Basically, there are four heads of illegality. First, there are 
those cases where the contract is in direct contravention of 
some rule of law as in the case of a contract to commit a crime 
or atort ; secondly, there are contracts contrary to “‘ morality 
as recognised by the law ”’ (e.g., a contract to let a vehicle to a 
prostitute knowing it to be for the purposes of her trade, as 
in Pearce v. Brooks (1866), L.R. 1 Exch. 213) ; thirdly, there 
is that vast mass of cases which we class as “‘ contrary to 
public policy’ covering such diverse matters (which it is 
designed to protect and preserve) as international comity, the 
public service, justice, the family (particularly the relationship 
of husband and wife and parent and child) and so on; and 
fourthly, there are contracts which offend against a statute. 


Townsend (Builders), Ltd. v. Cinema News and 
Property Management, Ltd. 


We are here concerned to consider the last type in the light 
Townsend (Builders), Lid. v. Cinema 


of a recent decision : 
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£700 instead of £500, since the original cost will be reduced 
by the new initial allowance of £100 and the annual allowance 
of £200, but not by the investment allowance of £200. In 
other words, for the same result to obtain with an initial 
allowance instead of an investment allowance the capital 
cost would have to be boosted to £1,200. With income tax 
at 7s. 9d. in the £ and profits tax at 2s. in the £ the investment 
allowance is thus equivalent to a tax-free gift of slightly more 
than 10 per cent. of the cost of the asset. In most cases, 
however, no immediate direct benefit will be obtained as 
compared with an initial allowance, since in the first year of 
assessment the capital allowances will be the same in amount 
on either basis, but the advantage will be seen in the calculation 
of annual allowances on higher amounts after the first year. 
Investment allowances are therefore not a quick tonic to 
industry (except psychologically) but a delayed action tonic 
which becomes effective from the second year onwards. Their 
aim at the present time is to encourage industrial capital 
investment when there is a certain amount of slack in the 
economy rather than at a time (which often tends to be more 
popular) when trade is booming and the effect of intensive 
capital investment is highly inflationary. Not surprisingly, 
the Chancellor has therefore said: “It [the investment 
allowance] is not a fiscal provision which it would be right to 
expect to continue regardless of the state of our industrial 
economy.” But this is a warning which, as doubtless 
intended, may well serve to hasten capital investment which 
would otherwise be delayed, particularly if the warning is 
viewed in the light of past experience. 

Although the investment allowance once granted is excluded 
in the computation of annual allowances and _ balancing 
adjustments on sale, the allowance may be withheld or 
withdrawn in the circumstances set out in the Finance Act, 
1954, Sched. II, Pt. I. K.B.E. 


ILLEGALITY 


News and Property Management, Ltd. {[1959| 1 W.L.R. 119; 
p. 74, ante. So often a statute prohibits or restricts the doing 
of an act without stating in so many words whether a contract 
to do the act is to be wholly void or not, and it then behoves 
the court to consider the purpose of the prohibition or restric- 
tion and particularly whether it is aimed at protecting the 
public. In this particular case the contract was for the 
conversion of two rooms into a bathroom, among other items 
of work. There was a provision that the builders were to 
comply with any regulations of any local authority, but 
in fact the builders failed to notify the local authority of the 
work until it was completed, whereupon the local authority 
pointed out that the work infringed a byelaw prohibiting a 
bathroom with a water-closet having doors opening into 
rooms used for habitation except where used exclusively with 
a bedroom ; the bathrooms in question each opened into two 
other rooms. 

The matter was dealt with vis-a-vis the local authority by 
the giving of an undertaking by the defendant owners that 
when the occupier’s wife, who was to occupy part of the house, 
ceased to do so, the byelaws would be complied with, and this 
satisfied the authority. 
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This action was by the builders for the cost of the work of 
conversion. It was resisted by the defendants on the ground 
that the work done was illegal in that it contravened a byelaw. 
By this time the occupier’s wife had died so that the under- 
taking given had to be complied with and the rooms re- 
converted. The claim for £150 was consequently resisted and 
met with a counter-claim for £493, being the alleged cost 
of reinstating the rooms. The county court judge rejected 
the defence of illegality and the counter-claim. In this action 
the architect was made a party and damages were awarded 
to the defendants against the architect for negligence. All 
three parties appealed. 


Issue of illegality 


The report of the appeal before the Court of Appeal is 
confined to the issue of illegality. The Court of Appeal held 
that the work done by the builder could not be classed as the 
making of an “illegal” bathroom. The Master of the Rolls 
said (at p. 124) : ‘‘ This is not a case, be it observed, where the 
contract can be said to be itself illegal, or to involve, on its 
face, the doing of something that was illegal, unless you are to 
say that the specifications which are part of the contract 
showed, upon the face of them, that what was going to be done, 
if it was| done precisely as specified, would involve non- 
compliance [with the byelaw]. It was on that ground... 
that the work contracted for was [alleged to be] work to make 
an ‘illegal’ bathroom, and, that being so, it could not lie in 
the mouth of the contractor to claim payment for doing that 
illegal work. I have said that the judge rejected that 
argument ; and so do I.” 


It was argued before the Court of Appeal that the byelaw 
was void for unreasonableness, injustice and uncertainty, and 
that in consequence there never was any breach of contract. 
But although byelaws may be declared void on such grounds, 
the canon to he applied is that byelaws, made by such bodies 
as local authorities or other public representative bodies, 
exercising their authority accompanied by checks and safe- 
guards, ought to be supported if possible ; they ought to be 
“Denevolently ”’ interpreted. And here the Court of Appeal 


LEGAL AID 


Tue Annual Reports of the Council of The Law Society on 
Legal Aid, the latest of which we mentioned on p. 223, ante, 
of our issue of 20th March, are always comprehensive and 
usually instructive. The comments and recommendations 
of the Lord Chancellor’s Advisory Committee are usually 
entertaining and always radical. This year, however, for 
those who are beguiled by statistics, the Council’s report is 
more diverting than the ginger group’s supplement, although 
both the additional sets of statistics with which this article 
is concerned have been produced at the suggestion of the 
Advisory Committee, who are therefore entitled to claim 
some credit for the entertainment value of the main report. 
The statistics in question are those concerned with the 
Assessment of Resources Regulations and with the admini- 
strative cost of the scheme as a whole. The latter, by the 
way, quickly caught the eye of Mr. John Gordon of the 
Sunday Express, who appears to have misunderstood them. 


By now everyone has accepted the trite proposition that the 
fall in the value of money since 1951 has rendered the 
Assessment of Resources Regulations completely out of date, 
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felt that, although there was ground for argument about 
“ certainty of this particular byelaw,” it could not be held to 
be void. 

Reference had also been made to (inter alia) some other 
post-war decisions on building contrary to regulations, and in 
particular to Strongman (1945), Ltd. v. Sincock [1955] 
2 O.B. 525. But that case concerned a contravention 
of a defence regulation which specifically stated that the type 
of work in question, executed without a licence, ‘ shall be 
unlawful.’”’ That was considered sufficiently clear and 
distinct to be a distinguishable case. In the instant case 
the effect of contravention of the byelaw was that “if it is 
apparent on examination that work has been done otherwise 
than in accordance with byelaws . . .”” the builder was liable 
to a fine. There was no fundamental illegality pervading the 
whole work and the whole contract. But for one thing it 
appeared that the builder did not know, until the work was 
far advanced, that what his contract called on him to do was in 
breach of a byelaw; nor did the building owner. Further, 
the local authority considered it within their power to relax 
the regulation in special cases, as they did here. 

None the less one is left with the feeling, after reading the 
Court of Appeal judgments, that the defendants’ arguments 
have not been fully met. The main reason for rejecting them 
seems to be that it was not obvious what was the intended 
use of the two rooms to which the bathroom doors gave access. 
The answer to that line of thought is at once clear: knowing 
of the byelaw, and of the importance of the question of the 
use of rooms where a bathroom has two doors, it behoves the 
builder (who has undertaken to see that any regulations of 
any local authority will be complied with) to ascertain the use, 
including the potential use, and to point out the consequences 
of such a use as would make the conversion one which contra- 
vened the byelaw. The statement that the local authority 
had power to relax the byelaw is a little misleading because 
of incompleteness, since such relaxation was on condition the 
reconversion took place later on: a reconversion which was 
to cost nearly £500! This does not seem to be a fulfilment of 
the promise to see that the byelaws were complied with. 


L. W. M. 


STATISTICS 


and that a very large proportion of those for whose benefit 
the Legal Aid and Advice Act, 1949, was enacted get no 
help from it. The Government make no attempt to defend 
the present situation and do not even try to find an excuse. 
As we remarked recently, it needs only one decisive and 
inexpensive stroke of the Lord Chancellor’s pen (with the 
consent of the Chancellor of the Exchequer in his present 
expansive mood) both to put all Parts of the Act into full 
operation and bring it up to date financially. 


Effect of fall in value of money 


The effect of the fall in the value of money is convincingly 
set out in para. 44 of the Council’s report. Whereas between 
1950-51 and 1957-58 the percentage of nzl contributors has 
remained fairly constant, thereby demonstrating that the 
very poor have remained very poor, the changes among 
contributors have been quite astonishing. In 1950-51 only 
1 per cent. of contributors had to produce over £100; in 
1957-58 the percentage had risen to 14 per cent.; in the 
£50 to £100 range the percentage rose from 12 per cent. to 
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24 per cent. ; while in the £10 to £50 range it fell from 37 per 
cent. to 18 per cent. and in the under £10 category it fell from 
7 per cent. to 4 per cent. The tide of inflation rose and 
submerged the rocks and sandbanks. 


It is therefore not surprising that the number of certificates 
granted has continued to fall, with a rise in only one year 
brought about largely by the introduction of legal aid in the 
county courts. Naturally, an allowance must be made for 
the general decline in litigation (which, taking the broad view, 
is all to the good and which may well be permanent), but it 
is evident that if the resources regulations were brought up to 
date there would be some rise in legally-aided litigation. The 
upshot at present is that some of The Law Society’s railway 
system is running empty. The situation has been dealt with 
by putting some of the coaches on the sidings and closing some 
branch lines. Two full-time local offices, at Worcester and 
Croydon, have been closed and several part-time offices 
dispensed with. The Council contemplate further closures. 
Staffs have been reduced at area and local offices and in the 
divorce department. These measures have effected savings 
in rents and other outgoings, although the increases in rates 
have so far swallowed them. 


Administrative cost of scheme 


The vital question, however, is not whether there should be 
small savings here and there but whether the engines should 
be replaced with others less powerful, the coaches sold and 
skilled staffs dispersed. We believe that the Council have 
been right to resist any such temptation. It is difficult to 
build up an efficient administrative machine and the easiest 
thing in the world to break it up. So long as the probability 
exists (as it does) that the system will be called on to handle 
at some unspecified time an unknown number of passengers, 
the Council would be failing in their duty if they did not 
keep the vital parts of the system in running order. 

This brings us to the second new set of statistics, in which the 
Council have attempted to discover the administrative element 
in the total cost of running the legal aid scheme. Fiscal 
experts, debt-collectors, organisers of social services, generals 
and others concerned with producing results of one kind and 
another have to beware of the Pyrrhic victory. Appendix V, 
Pt. II, breaks down the total cost of running the scheme over 
the last five years. We will take the year ended 31st March, 
1958, only, leaving enthusiastic statisticians to extract 
what they can from the figures of earlier years. The grant 
for that year was £1,350,000 but one must not leap to the 
conclusion that this was the cost of running the scheme. 
Leaving aside the divorce department for the moment, the 
total amount spent on litigation (or, to put it another way, 
solicitors’ and barristers’ take-home money), as distinct from 
administration, was £1,695,564. This was not the cost to 
the taxpayer, because £1,084,020 was paid for in other ways. 
£348,306 was covered by retained contributions of assisted 
litigants ; £707,398 by costs recovered from unsuccessful 
opponents and £28,316 by retentions from damages recovered. 
The net amount of the cost of litigation which fell on the 
taxpayer was thus only £611,544. The net cost of administra- 
tion was £554,573. The superficial observer, looking only 
at the final figures, might therefore conclude that the cost 
of administration came near to equalling the cost of litigation. 
This is obviously not so. The cost of administration, 
£554,573, must be compared with {1,695,564, the gross cost 
of litigation, and is just under one-quarter of the total cost 
of the scheme, excluding the divorce department. 
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During the year 23,938 cases were closed and the Council 
have calculated that on an average each one cost £23 4s. 6d. 
in administration. This figure is approximate, is hedged 
with many qualifications and is subject to the same criticism 
as the discovery that the average family in a certain American 
State has three children, two white and one black. The 
Council then embark on a cost analysis of different types of 
case. The gross cost of each legally-aided matrimonial case 
handled by a private practitioner, including the average 
administration charge of {23 4s. 6d., was {104 10s. 2d. To 
off-set this, an average of {24 9s. 10d. was retained from 
contributions, £23 9s. 6d. recovered in costs from the other 
side and 1s. 5d. retained from damages recovered. The net 
cost to the Legal Aid Fund (still including the administration 
charge) was £56 9s. 5d. 

The average gross cost of each non-matrimonial case in the 
High Court, on the same basis, was £133 3s. 8d. Of this sum, 
£9 5s. 8d. was covered by retained contributions, no less than 
£67 3s. 10d. by costs recovered from the other side and 
£5 2s. 4d. by retentions from damages. The net litigation 
cost of each case was thus only £28 7s. 4d., to which is added 
the general administration charge of £23 4s. 6d., making a 
total of £51 11s. 10d. to the taxpayer. 

The average gross cost of each county court case was 
£66 Os. 9d., including £23 4s. 6d. administration charge, but 
only £37 5s. 7d. fell on the taxpayer; the remainder was 
covered by contributions, costs recovered and damages. 

With all the necessary reservations, it is evident that the 
administrative costs are not unduly high, although it is 
equally evident that in effect solicitors and barristers are 
making a disproportionate contribution to the scheme by 
foregoing their 15 per cent. 


Costs of divorce department 


Not content with these ventures into treacherous statistical 
waters, the Council also produce some detailed figures about 
the divorce department. It is necessary to distinguish between 
the administrative costs which are common to all cases, 
whether conducted by the divorce department or not, and 
those which are incurred in the department and which 
correspond to litigation costs in other cases. On the basis 
of 4,512 divorce department cases closed during the year, the 
average gross cost of each case was {82 15s. 4d. This cal- 
culation is subject to the same reservations about accuracy 
as all the others. On the basis of 13,078 cases conducted by 
private practitioners which were closed during the year, the 
average gross cost was £104 7s. 6d. When retained contribu- 
tions, costs recovered and retentions from damages are 
taken into account, the comparative net costs are £68 3s. 7d. 
for the department and £56 9s. 5d. for the private practitioner. 
The reason for this difference is that the department deals 
only with the very poor, so that contributions and, to a 
less extent, costs recovered are very much less than in cases 
conducted by private practitioners. The Council calculate that 
if the department cases had been conducted by private 
practitioners the net cost of each would have been £89 15s. 8d. 
instead of £68 3s. 7d. Deducting from each the common 
factor of general administration and stamp duty, and thus 
isolating litigation costs, we arrive at the conclusion that 
the divorce department does for {59 10s. 4d. what the 
private practitioner does for {81 2s. 6d., ostensibly a saving 
of £21 12s. 1d. on each case. The Council warn that the 
method of arriving at the cost of cases conducted by the 
department is not accurate enough to permit a reliable 
comparison to be made. 
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No doubt each of us will draw his own conclusions from 
these figures and the others which can be unearthed by 
anyone with 3s. 6d. to spend on a copy of the report and several 
hours’ leisure. A Minister’s private secretary once rang up a 
statistician to ask for some figures on unemployment. “It 
would be simpler,”’ was the reply, “if you told me exactly 
what the Minister wishes to prove.’’ In spite of this terrible 
warning we venture these observations. First, although a 
25 per cent. administration cost is not high, it is higher than it 
should be. It can be reduced if the administrative machine 
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is given the load for which it was designed. Secondly, it is 
questionable how much longer it will be possible to justify 
the annual saving of £21 12s. 1d. per case on 4,512 cases by 
refusing to the very poor the right to choose their own 
solicitors and by paying counsel £3 5s. 6d. per case. Thirdly, 
it is evident that lawyers are not growing fat on the proceeds 
of the scheme and in our opinion the time has come to 
reconsider the 15 per cent. rebate in the light of the increase 
in overheads which we have suffered during the eight years of 
the scheme’s existence. P. ASTERLEY Jones. 


A Conveyancer’s Diary 


INHERITANCE ACT: WHEN “REASONABLENESS” 
OF PROVISION DETERMINED 


THERE are two closely linked but essentially distinct processes 
of thought involved in the consideration of an application 
under the Inheritance (Family Provision) Act, 1938. First, 
it is necessary to determine whether “the disposition of 
the deceased’s estate effected by his will, or the law relating 
to intestacy, or the combination of his will and that law, 
is. . . such as to make reasonable provision for the main- 
tenance’ of the applicant. If the negative is established, 
jurisdiction to make an order under the Act arises ; and then, 
secondly, it becomes necessary to determine what, in the 
circumstances, is reasonable provision to be made out of 
the deceased’s net estate for the applicant’s maintenance. 


Dun v. Dun 


The absolute necessity of keeping these two processes of 
thought distinct is shown by the recent decision in Dun v. 
Dun [1959] 2 W.L.R. 554; p. 326, ante. This was an 
appeal to the Judicial Committee of the Privy Council from 
an order of the High Court of Australia, reversing an order 
of the Supreme Court of New South Wales on an application 
under the Testator’s Family Maintenance and Guardianship 
of Infants Act, 1916 to 1954. The legislation of which our 
Act of 1938 is an example of course took root first in 
Australasia, and the decisions of the courts of New Zealand 
and Australia are often cited in our courts on points on which 
there are no reported decisions of our own courts to look 
to for guidance. So far as Australia is concerned, each 
State of the Commonwealth has its own statute, but all are 
in essentials similar, both to each other and to the Act of 
1938. The New South Wales statute, which gave rise to 
this case, provides that, if any person disposes of his property 
by will in such a manner that the widow, husband or children 
are left without adequate provision for their proper main- 
tenance, the court may at its discretion, and taking into 
consideration all the circumstances of the case, order that 
such provision for such maintenance as the court thinks 
fit shall be made out of the estate for such wife, husband or 
children. An attempt was made to distinguish the language 
of this statute from that of the statutes of other States of 
the Commonwealth on which there is reported authority, 
but it met with no favour with the High Court of Australia. 
In giving his reasons for reversing the judgment below, 
Dixon, C.J., said in that court: ‘“‘ The legislation of the 
various States is all grounded on the same policy and found 
its source in New Zealand. Refined distinctions between the 


Acts are to be avoided.”” This passage was cited by Lord 
Cohen in Dun v. Dun with evident approval. In the circum- 
stances, therefore, this decision may be taken as having 
more than the usual persuasive authority of a decision of the 
Judicial Committee so far as the application of the Act of 
1938 is concerned. 


Appropriate date for consideration of facts 


The question which arose in this case was whether upon an, 
application by a dependant of a testator the court, in deciding 
on the adequacy of the provision made by the testator for 
the dependant, should have regard to the facts as they existed 
at the date of the application or to the facts as they existed 
at the testator’s death. (It was not disputed that if the latter 
were the correct date the court should take into account not 
only events which had already occurred, but also such 
happenings as the testator might reasonably be expected to 
foresee immediately before he died.) The facts were that 
out of an estate which was valued at his death in 1942 at 
approximately £A22,000 the testator gave his widow legacies 
of a value of £A2,000 and an annuity of £A800. The widow 
had some property of her own, but had been forced to realise 
some of it by the date of the application, which, by special 
leave, she made in 1955. By that date the value of the 
testator’s estate had increased to £A82,000. This increase 
was due to the rise during and after the late war in the price 
of wool, and a corresponding rise in the value of a small 
grazing property, part of the estate. The court of first 
instance granted the application and made an ordér for 
additional provision. The High Court of Australia reversed 
that decision, holding that the question whether provision 
made by a will is inadequate must be determined according 
to the circumstances existing at the death (on which basis the 
provision made by the will was clearly adequate). This 
conclusion has now been approved by the Judicial Committee, 


Intention of relevant statutes 


This decision is founded first and foremost on the language 
of the particular statute under consideration: the natural 
construction of a section dealing with the question whether 
a testator’s dependants “are left ’’ without adequate pro- 
vision, in their lordships’ view, was to look at the date when 
he left them, i.e., the date of his death. But Lord Cohen 
(who gave the reasons for the Committee’s recommendation 
that the appeal be dismissed) made some more general 
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observations when he said: . their lordships think 
that the intention of all the statutes in this field was to enable 
the courts to vary the provisions of a will in cases where it 
was Satisfied that the testator had not made proper provision 
for a dependant: it would be contrary to this intention to 
judge a testator not by the position as it was at the time of 
his death but by the position as it might be as the result of 
circumstances which the testator could not reasonably have 
been expected to foresee. Their lordships recognise that it 
may sometimes be difficult to determine what the testator 
should have foreseen, but the difficulty is no greater than is 
often incurred in assessing damages in personal injury cases 
and Parliament has not hesitated to cast this burden on a 
judge.’ (This last sentence may be taken as an express 
approval of the basis on which, by agreement between the 
parties, the case was tried, viz., that, if the relevant date 
was that of the death, events reasonably foreseeable by the 
deceased must be taken into account.) 


Determination of what is reasonable provision 


In Dun v. Dun there was an interval of some thirteen 
years between the dates of the death and the application 
respectively. The application, although long after the 
normal date, was allowed under a provision of the New South 
Wales statute similar in its intent, although not in its 
conditions, to s. 2 (1A) of the Act of 1938 (as amended) ; 
the application would not, on its facts, have been successful 
under s. 2 (1A), the operation of which is very much more 
limited. But it is quite possible for a question of the kind 
which was considered in Dun v. Dun to arise even on an 


Landlord and Tenant Notebook 


ASSIGNMENT TO 


THE plaintiffs in Re Greater London Properties, Ltd.’s Lease ; 
Taylor Bros. (Grocers), Ltd. v. Covent Garden Properties 
Co., Ltd. [1959] 1 W.L.R. 503 ; p. 351, ante, wished to assign 
the residue of a lease (thirty-five years from 1937, rent 
£225 per annum) to a limited company, Coombe Bakery 
(Teddington), Ltd. The lease prohibited assignment without 
the consent of the lessors, such consent not to be unreasonably 
withheld in the case of an assignment to a respectable and 
responsible assignee (references to be submitted for approval). 
The defendants were the lessors, and were unwilling to consent 
to the assignment unless payment of rent and observance of 
lessee’s covenants were guaranteed by another company, 
namely, Allied Bakeries, Ltd. The plaintiffs took out an 
originating summons asking for a declaration that the 
defendants had unreasonably refused consent and that they 
were entitled to assign without licence. 

The defendants sought to justify their refusal or stipulation 
on these grounds: substantially the whole of Coombe Bakery 
(Teddington), Ltd.’s capital was held by a company called 
Greater London Bakeries, Ltd., whose capital was wholly 
owned by Allied Bakeries, Ltd. So, while they did not 
question Coombe Bakery (Teddington), Ltd.’s respectability, 
they contended that that company was not “ responsible.” 


The financial position 
It appeared that (i) profits made went, as dividends, to Allied 
Bakeries, Ltd., and (ii) the latter could at any time demand 
payment of £215,028 and “ wreck the proposed assignee.” 
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application which is made within the time limited by s. 2 (1), 
viz., six months from the date of a grant of representation. 
In a case which came to my knowledge quite recently the 
father of a testator had made the testator his residuary 
legatee, and on the death of the father after the death of 
the testator this gift was saved from lapse by s. 33 of the 
Wills Act, 1837. As a result, the testator’s original estate, 
which was of modest size, was roughly doubled in value 
by the date of the application. On an application by the 
testator’s widow, who had been left certain benefits by the 
testator, for maintenance under the Act the court eventually 
came to the conclusion that it was not satisfied that reasonable 
provision had not been made for her even if the date for 
determining the adequacy of the provision were taken to be 
the date of the application ; it thus became unnecessary to 
decide the question of the appropriate date for determining 
such adequacy. But the point was argued, and the case 
shows how the question can arise as a practical point even 
on an application made within the ordinary limit of time. 
Once the court has determined that the provision made by 
the testator is not adequate, the question of what is reasonable 
provision to make is determined by reference to the facts as 
they exist at the time of the application. On the Act of 
1938 this would be clear, even without the assistance of the 
decision in Dun v. Dun, for the provision has to be ordered 
out of the deceased’s “net estate,’ and “net estate ”’ 
defined by s. 5 (1) of the Act to mean all the property of 
which the deceased had power to dispose by his will. Any 
accretions to or increases in the value of the deceased's 
assets fall within this expression. “ABC” 


‘ : 
1s 


A CORPORATION 


It also appeared (i) that Coombe Bakery (Teddington), Ltd., 
had made a net profit (tax deducted) of £16,471 during the 
year ended 30th March, 1957; (ii) that it owned fixed assets 
worth £232,593—on which it could, if necessary, raise more 
than enough money to satisfy its obligations ; and (iii) that 
the money raised had been laid out in acquiring assets and 
not squandered away. It was explained that this method 
of financing had been adopted for the sake of convenience 
and economy, as it avoided payment of interest on mortgages, 
debentures or bank loans. 


Reality 

Danckwerts, J., may be said to have treated the issue as 
one in which theory was to be compared with practice. The 
demand (for payment of £257,153) might lawfully be made ; 
but, as a practical matter, it seemed quite out of the question 
that it would be likely to be made. ‘“‘ The holding company, 
Allied Bakeries, Ltd., can have no interest except to keep 
its subsidiary company going as part of its trading amalgama- 
tion and it seems unthinkable, as a practical matter, that the 
proposed assignee is going to be brought to an end suddenly 
by reason of a demand for this debt. Therefore, it seems 
unrealistic, although, no doubt, a perfectly clear point can be 
argued on the basis of the accounts by treating the figures 
as a theoretical exercise without any regard to probable 
facts.” 

The learned judge went on to observe that in fact the method 
of financing made for strength, Coombe Bakery (Teddington), 
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Ltd., having all the resources and the prestige of Allied 
Bakeries, Ltd., behind them ; and held that consent had been 
unreasonably withheld so that the plaintiffs were entitled 
to disregard the requirement in the lease. 


Artificial persons 


A considerable number of authorities on the reasonableness 
of withholding consent were quoted in argument; quite 
properly so quoted, the learned judge said; proceeding, 
however, refer to one decision only, that in Willmott v. 
London Road Car Co., Ltd. [1910] 2 Ch. 525 (C.A.). I notice 
that the others include Tredegar v. Harwood [1929] A.C. 72, 
which gave us some obiter dicta which are likely to trouble 
practitioners until the particular point—whether a landlord 
is entitled to regard more than the personality of the intended 
lessee and the proposed user or occupation of the premises, 
and consider his own interests—comes before the House of 
Lords as a vital issue. 


In the Willmott case the Court of Appeal was called upon 
to consider whether a limited company was capable of being 
a respectable and responsible person, the argument (for which 
considerable support could be found in Harrison v. Barrow-in- 
Furness Corporation (1893), 63 L.T. 834) being that no 
corporation could answer to that description. The plaintiff 
landlord—who had previously consented to the assign- 
ment of a lease from an individual to a limited company— 
sought to forfeit that lease on the ground of unauthorised 
assignment or parting with possession to another company, 
his consent having been refused. It was, indeed, in issue 
whether “ person” in the restrictive covenant (“. . . not to 
be withheld in the case of a respectable and responsible 
person ”’) included corporations at all, the contention being 
that the presumption raised by the Interpretation Act, 1889, 
was rebutted in the case of a technical document. But more 
was said about a corporation’s capacity for respectability 
and responsibility, especially the former ; it was pointed out, 
on the one hand, that a company could sue for libel and could 
act as a trustee ; urged, on the other hand, that a corporation 
was but an abstraction. 


ADVICE 


I HOPE you have all received your green leaflets ‘‘ How you 
can get Legal Advice.”” As no precise instructions from The 
Law Society have yet been issued as to what to do with the 
green leaflets, there is obvious need for one of my helpful 
and encouraging articles. Readers, especially those (if any) 
on the Council of The Law Society, will bear in mind that my 
office is 25 miles away from the nearest Citizens’ Advice 
Bureau and 60 miles from the Legal Aid Area Headquarters. 
The information about to be imparted is, therefore, all my 
own work ; much as I[ should like to, J cannot nip round the 
corner and ask that helpful fellow in the Legal Aid office 
how the new Advice Scheme is supposed to work. 

What, the leaflet asks, is “ legal advice”? This is indeed 
a searching question. I remember a young lady coming to 
my office, her trouble being that the next-door neighbour had 
a dog. When the young lady came home at night after a 
tiring evening at the village dance, and quietly said goodnight 
to her boy friend at the garden gate, the dog, apparently 
put out in the neighbour’s garden for that very purpose, would 


[Vol. 103} 365 


The Court of Appeal were unanimous in holding that a 
limited company was a person within the meaning of the 
covenant, and that it could be respectable and responsible. 


Respectability 


In Re Greater London Properties, though Danckwerts, J., 
did have occasion to quote the following passage from 
Fletcher-Moulton, L.J.’s judgment in Willmott v. London 
Road Car Co., Lid. (“I cannot see why the words 
‘respectable ’ and ‘ responsible ’ should not have been inserted 
in order to exclude corporations that did not carry on business 
in a reputable manner or were not equal to the burdens 
of the covenants and therefore not responsible’’), the question 
of respectability was hardly raised, the vulnerability of the 
proposed assignee’s pocket being the main objection. This 
may well be because the question of characteristics common 
to natural and artificial persons has been more fully gone into 
since Willmott v. London Road Car Co., Ltd., was decided. 
It is true that we already had such authorities as Cornford v. 
Carlton Bank, Ltd. [1900] 1 Q.B. 22 (C.A.) showing that a 
company could be sued for malicious prosecution ; but Lloyd 
v. Grace, Smith & Co. [1912] A.C. 716, in which a dictum in 
Barwick v. English Joint Stock Bank (1867), L.R. 2 Exch. 289, 
was disapproved, would have been of considerable assistance 
to the defendants. It happens that the principal in that case, 
who, though innocent, was held liable for the fraud of his 
agent, was not a corporation; but the reasoning has since 
been applied in London County Freehold and Leasehold 
Properties, Ltd. v. Berkeley Property and Investment Co., Ltd. 
[1936] 2 All E.R. 1039. Then, as regards crime, there has 
been a spate of authorities showing that a corporation can 
be guilty of offences involving mens rea ; it cannot, of course, 
commit perjury or bigamy ; on the other hand, it can embark 
upon a criminal career far earlier in its existence than can a 
natural person. So, while the ‘ respectable and responsible 
person ”’ proviso was probably originally designed to ensure 
that premises should not be occupied by loose livers or 
notorious evildoers, it should serve to protect a landlord 
from having his property occupied by a limited company with 
a number of convictions recorded against it. R. B. 


Country Practice 


BUREAU 


set up a loud and continuous barking. This would continue 
until the young lady had entered her own home. Her 
objection was that the neighbour—or at any rate the 
neighbour’s dog—seemed bent on (a) advertising the arrival 
of the young lady to the entire waking neighbourhood, and 
(b) restricting her goodnights to the barest formalities. This, 
then, was the problem on which I had to advise. Was it to 
be “ legal advice ” within the meaning of the green leaflet ? 

While the Council members are busily ringing up the 
Secretary to find out whether he knows the answer to that 
one—and that is my only reason for starting a new paragraph 
—I will tell you what my advice was. It was to give the dog 
a bone. This advice was taken, the bone being secreted 
throughout the evening in the young lady’s handbag, and 
given to the neighbour’s dog immediately on arrival at the 
garden gate. From then on the young lady, her boy friend, 
or friends, and the neighbourhood at large were left 
undisturbed. Apart, I suppose, from low slobbering and 
gnawing noises. From the dog. 
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Having determined whether or not the trouble gives rise 
to the need of legal advice, the applicant consults a solicitor 
whose name appears on a list which may be consulted at 
Citizens’ Advice Bureaux or at The Law Society’s Legal Aid 
Offices—none of which is to be found within 25 miles—or at 
Court Offices. Clerks to justices might test the system by 
going into some other magistrates’ clerk’s office and demanding 
to see a list showing the name of a solicitor in practice at 
Blankton Parva who operates legal aid. Such a list does 
exist, too, though whether the magistrates’ clerk knows that 
he has, or should have, one in his possession is rather a 
different question. 

The rest of the leaflet assumes that the applicant has 
successfully tracked down a member of a Legal Advice 
Panel, and deals with questions of payment. The applicant 
pays nothing, or 2s. 6d., or £1, depending on his means. 
First of all, of course, he has to fill in a form, which he can 
obtain from . . . need we go into all that again? But, of 
course, he may decide that he is not within the half-crown 
limit, in which case the form, having been obtained and 
studied, can be lightly cast aside. Then he gets his advice, 
piping hot, straight from the solicitor of his choice. 

That, in outline, is The Law Society’s Legal Advice Scheme. 
The Highfield Scheme has operated for some years now 
without forms and, so far as can be judged, extremely 
economically. 

To obtain free advice, catch Highfield away from his office, 
preferably on legitimate non-legal business ; if out of doors, 


HERE 


METEOROLOGICAL INDIGESTION 


Last week, you may remember, this column was in the United 
States of America. Let us stay there for a bit. There are 
still novelties to admire, unfamiliar in the English legal world. 
Take a curious claim which has just been settled in Oklahoma. 
Time moves fast now, but there are still cattle in Oklahoma, 
just as there were in the rough days at the start of this century, 
which Rodgers and Hammerstein have irrevocably convinced 
us were so gay and colourful and free. Ah! then a building 
seven stories high proved to the simple cowboy sightseer that 
“ everything’s up to date in Kansas City.” Half a century on 
things are even more up to date in those parts, and standards 
of altitude have risen, but the cow on the ranch remains 
puzzled by innovation and finds difficulty in taking it all in. 
Oklahoma cows, bovine and stolidly indifferent to space 
travel, evince no ambitions to emulate their legendary cousin 
by travelling over the moon and back. So when a weather 
balloon accidentally landed in her pasture recently an 
Oklahoma cow, in the hardy spirit of her Wild West ancestors, 
settled down to make a meal of it. Now there was a clear case 
of trover and conversion, just as surely as if a householder 
were to eat eggs laid in his garden by his neighbour’s straying 
hens or to appropriate tennis balls volleyed in from the tennis 
court next door. But the conversion turned out to be its 
own punishment. The meteorological data proved indigestible 


to the beast, which died, in a sense, a martyr to science. 
Recognising the martyrdom and waiving the conversion, the 
Air Force, to whom the balloon belonged, settled the farmer’s 
claim for damages for something over the equivalent of £60. 
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a fine day should be selected. Then, when Highfield comes 
to collect his tomato plants, nobble him. Within half an hour 
a reasonably accurate opinion on intestate succession can be 
obtained and, if a token reduction in the price of the tomato 
plants is forthcoming, no charge for legal advice is made. 


For legal advice at very cheap rates, visit him at his office. 
On leaving, thank him very nicely indeed for his advice 
(whether you agree with it or not) and offer to pay cash 
rather than put Highfield, his typist and cashier to the 
trouble of sending out a bill. This is guaranteed to work 
every time. 


For half a guinea’s worth, and Highfield rarely charges 
more for just one interview, very valuable use can be made 
of this type of approach: “I have just one straight-forward 
question to ask you, Mr. Highfield—I take it that your fee 
won't be too ruinous? ’”’ On being reassured on this point, 
let him have it—‘‘ My mother-in-law is entitled to a dis- 
cretionary life interest in a fund of £100,000. She forfeits 
all interest if she starts to keep a pub (or owns a racehorse, 
or marries a Chinaman). She has adequate means of her 
own. Is any estate duty to be saved if we persuade her to 
join the licensed victualling trade ? ” 


I must remember to keep those green leaflets handy for 
just that type of questioner. While he is trying to find out 
whether I am on the panel, I can be taking counsel’s 
opinion. 

“ HIGHFIELD.” 


AND THERE 


MEMBERS’ BONUS 


Turn from rural life to sophisticated Washington. The 
problem there, too, is how to get money out of the public funds, 
only there you don’t have to wait for a balloon to bring the 
pennies from heaven. Members of Congress, it seems, are 
allowed the equivalent of rather more than £400 a year to 
maintain offices in their constituencies. Convinced, doubtless, 
just like our own Members of Parliament, that their talents 
are under-remunerated, they tend to regard this less as an 
expenses outgoing to be reimbursed than as an integral part 
of their salaries. The lawyers, it seems, have been particularly 
ingenious in making the most of public bounty. One member 
from Indiana nominated the front porch of his home as 
his branch office and charged the Government rent for it. A 
member from North Carolina took more elaborate steps to 
put his foot right. He made over the deeds of his law office 
to his wife and then proceeded to rent it from her as his 
district Congressional office. Another member who owned a 
restaurant set aside a space there and claimed rent for that. 
Should our own Government wish to give a little unobtrusive 
relief to the bankruptcy-haunted men and women who are 
dragged so reluctantly to Westminster, this is one way of 
doing it. 


WARNING FROM AMERICA 


AMERICAN films have probably done more than any other 
single force to spread the conviction that passionate love is the 
one essential ingredient for marriage. To be (as the saying is) 
“very much in love”’ is the unanswerable justification for 
getting married. To find, to your chagrin, that you are no 
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longer “‘ very much in love” is an unanswerable justification 
for getting unmarried again. In this respect lives of film stars 
all remind us we can make our lives like theirs, and the 
chronicles of Hollywood have not been without their influence 
on what goes on in the Probate, Divorce and Admiralty 
Division. In the rough and tumble of married life it must be 
rare indeed if one or other of the parties cannot produce 
something which bears a plausible enough resemblance to 
“cruelty.”” That covers, it now seems, even being rather a 
slut. But in divorce facilities as in the deification of passionate 
love the United States has long been ahead of us. It is 
therefore interesting to hear from an American psycho- 
analyst and sociologist, Dr. Ernest Van Den Haag, that love 
and marriage (love in the Hollywood sense) are two totally 
different things. “Love calls for complete abandon. 
Matrimony demands the utmost sobriety. Each has its 
place, but whoever tries to mix the two is inviting disaster.’ 
Read on: “ Love is temporary, irrational, unpredictable and 
frenzied. It is a passion and the literal meaning of passion is 
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‘suffering.’ It is the tension between desire and fulfilment. 
As love becomes fulfilled it ceases to exist... Marriage, on 
the other hand, is a very serious matter. It is rational, very 
legal and quite public. It was designed by society to compel 
people to live together after their love has cooled.” So, 
says the doctor: “ When a man is no longer in love with his 
wife and everyone drums it into his head that he should be, 
he is likely to divorce her and start all over again with the 
same results.” One way of diminishing divorces is to make 
marriage more difficult. It is the common sense of any 
promise that you are binding yourself to follow a particular 
course of conduct even if, when the time comes, it turns out 
inconvenient or you don’t “ feel like’ it. If that isn’t what 
a promise means, why make one? People who don’t want to 
be bound shouldn’t make promises. And the matrimonial 
promise? It should be compulsory for Registrars to read 
out to matrimonial candidates three times a week for three 
weeks before the ceremony relevant passages from 
Dr. Van Den Haag. RICHARD Roe. 


REVIEWS 


Oyez Practice Notes No. 42: Applications under s. 17 of 
the Married Women’s Property Act, 1882. By J. H. Hames, 
M.A., LL.B., of the Inner Temple, Barrister-at-Law. pp. 52. 
1959. London: The Solicitors’ Law Stationery Society, Ltd. 
8s. 6d. net. 

Many a harassed solicitor, trying to resolve matrimonial 
squabbles over the ownership of the Crown Derby or the possession 
of a house in the obstinate occupation of an unwanted wife, will 
be thankful for the assistance of this handbook. It is a lucid 
and compact guide to the law relating to property disputes 
between husband and wife. The scope of the jurisdiction under 
s. 17 is dealt with in detail, and both High Court and county 
court procedure are covered, with all the necessary forms and 
precedents. By combining a careful selection of extracts from 
judgments in the leading cases and a concise summary of legal 
principles, such difficult problems as the equity of the deserted 
wife and the ownership of matrimonial property are given 
perspective and are made comprehensible without over-simplifica- 
tion. One result of this method is that the law enunciated has 
the ring of authority in spite of the fact that argument is impossible 
in such a small compass. Like the other books in this series, 
it provides a quick means of assimilating a complex mass of 
knowledge which is invaluable to the busy practitioner. But 
there is one criticism : Would it not be possible to include a list 
of cases referred to? In a book which has no index, nor needs 
one, a table of cases would be a useful time-saver. 


The Law and Custom of the Sea. Third Edition. By H. A. 
SmMitH, D.C.L. (Oxon). pp. xiv and (with Index) 291. 
Published under the auspices of The London Institute of 
World Affairs. 1959. London: Stevens & Sons, Ltd. 
£1 1s. net. 

“To those reviewers who have pointed out, quite truly, that 
some subjects of legal interest and importance have been very 
briefly treated I can only repeat that this is primarily a manual 
for serving sailors—a book for the wardroom rather than for the 
law library.” 

Thus, in his preface to this third edition of his The Law and 
Custom of the Sea, does Professor Smith graciously but effectively 
make difficult the task of a reviewer who is no sailor! A book 
written for the practical guidance of seafaring men must obviously 
be appraised differently from a purely academic work. Even a 
land-locked lawyer, however, may perhaps venture to say that 
he hopes that other books which may be found in wardrooms 
are of this high standard. 

This branch of the law is still full of uncertainties and the 
position of a ship’s master who finds himself involved in a difficult 
situation which must be dealt with “‘ in the agony of the moment,” 
without legal advice, must be unenviable. To give only some 
instances, questions of jurisdiction over offences committed on 


board ship in foreign parts, of sanctuary for political and other 
refugees and of alleged infringements of fishery limits, claimed 
by the coastal State but not admitted by the flag State, may 
present him with “‘ problems which call for the exercise of much 
judgment and discretion.’”’ The advice which a master gets in 
this work cannot but be a little tentative or inconclusive in 
some respects, but this is the fault rather of the law itself than of 
the learned author. He is not merely shelving a difficulty when 
he says of conflicting fishery claims that the only practical 
advice which can be given is that seagoing officers should act 
in accordance with their Government’s instructions. It is 
rather the recognition that the issue can at present only be 
adequately dealt with in the political field. 

This book will be of value to the law student as well as to 
sailors. Even a short expansion of the treatment of the more 
academic or recently developing issues, e.g., the Continental 
Shelf or the Contiguous Zone—would, however, greatly increase 
its utility to him. It may perhaps be hoped that in future 
editions Professor Smith may feel himself able, without prejudicing 
its value as a practical manual, to widen the scope of this work. 
Lawyers will then be almost as deeply indebted to him as sailors. 


Patents for Engineers. By LAURENCE H. A. Carr, M.Sc.Tech., 
M.L.E.E., A.R.P.S., and J. C. Woop, LL.M., of Gray’s Inn, 
Barrister-at-Law. pp. (with Index) 107." 1959. London: 
Chapman & Hall. 18s. net. 

This work is based largely upon lectures delivered by its 
authors at the Manchester College of Science and Technology 
and its object is to provide for engineers a short book which not 
only deals with the law in simple form, ‘‘ eschewing wherever 
possible technical legal phraseology and irksome detail,’’ but 
which also covers especially the engineering and commercial 
aspects of this vast and complex subject. The authors also 
hope that this volume will “‘ tend to make any discussion with 
a legal adviser more fruitful, since the engineer will be more 
likely to know in advance the information which will be required 
from him.”’ In view of this, can it be said that this is a book 
which is of value to the solicitor or to the law student ? 

If the solicitor is already familiar with patent law and practice 
the answer to this question must be in the negative. This work 
is not, indeed it does not profess to be, a legal text-book. How- 
ever, if a practitioner or student is in need of a general introduction 
to this field, including kindred matters such as registered designs, 
copyright, trade marks and passing off, he will find this book 
concise and easy to read and sufficient for his purpose. He may 
not share the engineer’s interest in the chapter in which some 
historic patents are considered, but, taking the work as a whole, 
it will provide him with the outline which he seeks. 

An appendix provides a table of Patent Office Fees and the 
volume also contains an adequate index and a table of cases. 
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IN WESTMINSTER 


ROYAL ASSENT 
The following Bills received the Royal Assent on 30th April :— 


Agricultural Improvement Grants. 

All Saints Chelsea. 

Building (Scotland). 

Colonial Development and Welfare (Amendment). 
Eisteddfod. 

Glamorgan County Council. 

Gloucestershire County Council. 

Highways. 

Income Tax (Repayment of Post-war Credits). 
National Assistance (Amendment). 

Railway Clearing System Superannuation Fund. 
Sea Fisheries (Compensation) (Scotland). 

Tees Conservancy. 

Terms and Conditions of Employment. 


HOUSE OF LORDS 


PROGRESS OF BILLS 
Read First Time:— 
Criminal Justice Administration (Amendment) Bill [H.C.] 
[27th April. 
Landlord and Tenant (Furniture and Fittings) Bill [H.C.] 
[27th April. 
[H.L.] 
[28th April. 
(27th April. 
[28th April. 


Metropolitan Magistrates’ Courts Bill 


Obscene Publications Bill [H.C.}| 
Occupiers’ Liability (Scotland) Bill [H.L.]} 


Read Second Time:— 

[28th April. 
(Zsth April. 
[28th April. 
(29th April. 


Birmingham Corporation Bill [H.C.} 
Bradford Corporation Bill [H.C.] 
Factories Bill [H.C.]} 
North Devon Water Bill [H.C.] 
Port of London Bill [H.C.} (29th April. 
Rating and Valuation Bill [H.C.) [28th April. 
Small Lotteries and Gaming Act, 1956 (Amendment) 
Bill [H.C.} [28th April. 


Read Third Time:— 


Middlesex County Council Bill [H.L. 


] [29th April. 
Solicitors (Amendment) Bill [H.L.] 


(28th April. 


In Committee :— 


Town and Country Planning Bill [H.C.} (27th April. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read Second Time:— 


Finance Bill [H.C.} 
Hospital of St. Mary Magdalene and Other Charities 
(Newcastle-upon-Tyne) Charity Bill [H.C.] [29th April. 

Hospital of St. Nicholas (Salisbury) Charity Bill [H.C.] 

(29th April. 
Jesus Hospital (Rothwell) Charity Bill [H.C.] [29th April. 
Poor’s Coal Charity (Wavendon) Charity Bill [H.C.] 

[29th April. 
Round Oak Steel Works (Level Crossings) Bill [H.L.] 

[27th April. 


[28th April. 


Read Third Time:— 
Calvinistic Methodist or 

(Amendment) Bill [H.L.] 
Deer (Scotland) Bill [H.L.} 


Church of Wales 
(30th April. 
[29th April. 


Presbyterian 
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AND WHITEHALL 


B. QUESTIONS 
PARKING SCHEMES (PROFITS) 


Mr. HEATHCOAT Amory said that he was advised that as the 
law now stood, the profits of local authorities from parking 
schemes authorised under the Road Traffic Act, 1956, would be 
liable to income tax, as were profits from ordinary car parks, 
whether run by a local authority or by any other taxpayer, 
They might, however, be set off against payments of loan interest, 
or losses which might have been incurred on other trading 
activities by the authorities concerned. (28th April. 


POWERS OF ENTRY 


Mr. HENRY BROOKE said that powers of entry granted by 
statute usually referred to land or premises. Although that 
description included houses, it was most unlikely that some of 
those powers would ever be used to obtain admission to dwellings. 
The public general Acts which gave such powers with the fields 
for which he was concerned were set out below, together with the 
person or body authorised in each case to exercise the power. 
Powers of entry for the purpose of taking possession of land or 
premises had not been included. Several orders made under the 
Water Act, 1945, incorporated the powers of entry set out in 
paras. 62 and 82 of the Third Schedule to that Act. 


Act Section Body or person authorised 

Public Health Act, 1875 .. 305 A local authority or any of their officers 
authorised by order of a court of 
summary jurisdiction. 

Small Dwellings Acquisition 3 The local authority, by any person 

Act, 1899 authorised by them in writing. 

Public Health Act, 1936 .. 287 Any officer of the local authority 
authorised in writing. 

Civil Defence Act, 1939 .. 79 Any factory or mines inspector and any 


person duly authorised in writing by 
a department or local authority 
exercising civil defence functions. 
Any person authorised in writing by a 
Joint Advisory Water Committee. 
14 Any officer authorised in writing by a 
local authority or statutory under- 
taker to which the section applies. 
16 Any authorised officer of the statutory 
(as amended by undertaking concerned. 
s. 6 of the Water 
Act, 1948) 
19 


Water Act, 1945 


Any officer of a statutory undertaking 
authorised in writing. 

21 Any officer authorised in writing by a 
local authority or statutory under- 
taker concerned. 

Any officer authorised in writing by an 
authority responsible for enforcing 
building law or planning control. 


on 


Building Restrictions (War- 
time Contraventions) Act, 
1946 


New Towns Act, 1946 19 (3) A valuation officer of the Inland 
(applying s. 50 of Revenue or any person authorised 
the Town and in writing by me or by the Develop- 


Country Planning ment Corporation. 
Act, 1944, as mod- 

' fied by the Fourth 
Schedule to the 


1946 Act) 

Town and Country Planning 103 (1) Any person authorised in writing by me 
Act, 1947 or by the local planning authority or 

any valuation officer of the Inland 
Revenue. 

103 (2), (3) Any person authorised by me or any 
valuation officer of the Inland 
Revenue. 

Local Government Act, 1948 60 Any valuation officer of the Inland 
Revenue or any person authorised by 
him in writing. 

Water Act, 1948 .. ve 8 Any officer authorised in writing by a 
local authority or statutory under- 
taking exercising functions under the 
Act. 

Civil Defence Act, 1948 4 (3) Any person authorised in writing by the 
designated Minister or any local or 
police authority exercising civil 
defence functions under the Act. 

Coast Protection Act, 1949 25 Any person authorised in writing by the 
coast protection authority. 

National Parks and Access 108 Any valuation officer of the Inland 
to the Countryside Act, Revenue or any person authorised in 
1949 writing by me or by any other 

authority exercising powers under the 
Act. 

War Damaged Sites Act, 9 Any person authorised by a_ local 

1949 authority exercising powers under the 
Act. 

Rag Flock Act, 1951 ‘% 13 Any officer of a local authority autho- 
rised in writing. 

Housing Act, 1957 10 The local housing authority. 

111 The local housing authority or any 
officer authorised by them. 
159 Any person authorised in writing by the 


local housing authority or by me. 


[29th April. 
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STATUTORY INSTRUMENTS 

Act of Sederunt (Adoption of Children) 1959. (S.I. 1959 
No. 763.) 7d. 

Act of Sederunt (Rules of Court Amendment No. 3) 1959. (S.I. 
1959 No. 762.) 8d. 

Adoption Agencies (Scotland) Regulations, 1959. 
No. 773.) 7d. 

Air Navigation (General) (Fourth Amendment) Regulations, 
1959. (S.I. 1959 No. 731.) 8d. 

Employment of Young Persons (Iron and Steel Industry) 
Regulations, 1959. (S.I. 1959 No. 756.) 5d. 

Import Duties (General) (No. 5) Order, 1959. 
No. 736.) 5d. 


London-Edinburgh-Thurso Trunk Road (Dunkeld and 
North of Birnam Diversions) Order, 1959. (S.I. 1959 No. 765.) 


5d. 


(S.I. 1959 


(S.I. 1959 


London-Fishguard Trunk Road (Wheatley By-Pass and 
Chilworth Hill Diversion) Order, 1959. (S.I. 1959 No. 739.) 5d. 


Military Pensions (Commonwealth Relations Office) Regula- 
tions, 1959. (S.I. 1959 No. 735.) 5d. 

National Health Service (Designation of London Teaching 
Hospitals) Amendment (No. 2) Order, 1959. (S.I. 1959 
No. 766.) 5d. 

National Health Service (Designation of Teaching Hospitals) 
Order, 1959. (S.I. 1959 No. 748.) 5d. 

National insurance (Mariners) Amendment Regulations, 1959. 
(S.I. 1959 No. 759.) 

Police (Scotland) Amendment Regulations, 1959. 
No. 747.) 5d. 

Stopping up of Highways (County of Bedford) (No. 3) Order, 
1959. (S.1. 1959 No. 727.) 5d. 

Stopping up of Highways (County of Chester) (No. 10) Order, 
1959. (S.I. 1959 No. 752.) 5d. 

Stopping up of Highways (City and County Borough of Coventry) 
(No. 5) Order, 1959. (S.I. 1959 No. 753.) 

Stopping up of Highways (County of Derby) (No. 8) Order, 1959. 
(S.I. 1959 No. 749.) 5d. ; 

Stopping up of Highways (County of Derby) (No. 9) Order, 
1959. (S.I. 1959 No. 728.) 5d. 

Stopping up of Highways (County of Devon) (No. 4) Order, 
1959. (S.I. 1959 No. 754.) 5d. 

Stopping up of Highways (County of Hertford) (No. 5) Order, 
1959. (S.I. 1959 No. 720.) 5d. 

Stopping up of Highways (County of the Isle of Wight) (No. 1) 
Order, 1959. (S.I. 1959 No. 750.) 5d. 

Stopping up of Highways (County of Leicester) (No. 3) Order, 
1959. (S.I. 1959 No. 729.) 5d. 

Stopping up of Highways (County of Lincoln—Parts of Lindsey) 
(No. 1) Order, 1959. (S.I. 1959 No. 737.) 5d. 

Stopping up of Highways (London) (No. 14) Order, 1959. (S.I. 
1959 No. 721.) 5d. 

Stopping up of Highways (London) (No. 15) Order, 1959. (S.I. 
1959 No. 722.) 5d. 

Stopping up of Highways (City and County Borough of Plymouth) 
(No. 6) Order, 1958 (Amendment) Order, 1959. (S.I. 1959 
No. 751.) 4d. 

Stopping up of Highways (Borough and County of the Town 
of Poole) (No. 1) Order, 1959. (S.I. 1959 No. 755.) 5d. 

Stopping up of Highways (County of Stafford) (No. 5) Order, 
1959. (S.I. 1959 No. 741.) 5d. 

Stopping up of Highways (County of Stafford) (No. 6) Order, 
1959. (S.I. 1959 No. 723.) 5d. 

Stopping up of Highways (County of Wilts) (No. 4) Order, 1959. 
(S.1. 1959 No. 742.) 5d. 

Stopping up of Highways (County of Wilts) (No. 5) Order, 1959. 
(S.I. 1959 No. 738.) 5d. 


(S.I. 1959 
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Stopping up of Highways (County of York, West Riding) (No. 8) 
Order, 1959. (S.I. 1959 No. 730.) 5d. 

Town and Country Planning (County of Flint) Development 
Order, 1959 (S.I. 1959 No. 771.) 6d. 
Traffic Signs (Amendment) Regulations, 

No. 761.) 8d. 
Traffic Signs General Directions, 1959. (S.1. 1959 No. 760.) 4d. 
Weedon-Atherstone-Brownhills Trunk Road (The London 
Yorkshire Motorway, Long Dole Bridge Link Road) Order, 
1959. (S.I. 1959 No. 743.) 5d. 


Winchester-Preston Trunk Road (Tidmington Bridge Diver- 
sion) Order, 1959. (S.I. 1959 No. 740.) 5d. 


1959. (S.1. 1959 


SELECTED APPOINTED DAYS 


April 
Ist Adoption Act, 1958. 

Adoption (County Court) Rules, 1959. (S.I. 1959 No. 480.) 

Adoption (High Court) Rules, 1959. (S.I. 1959 No. 479.) 

Adoption (Juvenile Court) Rules, 1959. (S.1I. 1959 No. 504.) 

Children Act, 1958. 

Drainage Rates Act, 1958. 

Local Government Act, 1958, ss. 9 to 14, 57, 58 and 
Sched. IX. 

Registration of Births, Deaths and Marriages (Special 
Provisions) Act, 1957. 

Rules of the Supreme Court (No. 1), 1959. (S.I. 1959 
No. 450.) 

Tribunals and Inquiries Act, 1958, ss. 8, 9 and 12. 

Tribunals and Inquiries (Revenue Tribunals) Order, 1959. 
(S.I. 1959 No. 452.) 


6th Opencast Coal (Registration of Orders) Rules, 1959. (5.1. 
1959 No. 481.) 
8th National Insurance (Unemployment and_ Sickness 
Benefit) Amendment Provisional Regulations, 1959. 
(S.1. 1959 No. 615.) 
Purchase Tax (No. 1) Order, 1959. 
9th Foreign Compensation (Egypt) 
Registration of Claims) Order, 
No. 625.) 
10th Exchange Control (Authorised Dealers) Order, 1959. 
(S.I. 1959 No. 644.) 
Exchange Control (Authorised Depositaries) Order, 1959. 
(S.I. 1959 No. 645.) 
Governors’ Pensions (Maximum Amounts) Order, 1959. 
(S.I. 1959 No. 623.) 
13th Foreign Compensation Commission (Egyptian Claims) 
Rules, 1959. (S.I. 1959 No. 640.) 


17th Adoption Agencies Regulations, 1959. (§.I. 1959 No. 639 ) 


20th Official Secrets (Prohibited Places) Order, 1959. (S.I. 
1959 No. 705.) 


27th Food Standards (Ice-Cream) Regulations, 1959. (S.I. 
1959 No. 472.) 
Ice Cream (Heat Treatment, etc.) Regulations, ,1959. 
(S.I. 1959 No. 734.) 
Labelling of Food (Amendment) 1959. 
(S.I. 1959 No. 471.) 


(S.I. 1959 No. 641.) 


(Determination and 
1959. (S.I. 1959 


Regulations, 


May 
11th Therapeutic Substances (Control of Sale and Supply) 
Regulations, 1959. (S.I. 1959 No. 732.) 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily 
those of “ The Solicitors’ Journal”) 


Is the Name the Thing ? 

Sir,—Volume 26 of the third edition of Halsbury’s Laws of 
England has to-day been delivered to us by the publishers. It 
is uncomfortably entitled: ‘‘ Medicine and Pharmacy to 
Mistake.”’ 

Hy. WHITTAKER, PHILLIPS & Co 

Blackburn, 
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NOTES OF CASES 


The Notes of Cases in this issue are published by 


Council of Law Report 


arrangement with the 


ing, and full reports will be found in the Weekly Law Reports. 


Where possible the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


CHARITY: TRUST: ELEMENT OF PUBLIC BENEFIT 
LACKING: GIFT INVALID 
Davies v. Perpetual Trustee Co. (Ltd.) and Others 
Viscount Simonds, Lord Morton of Henryton, Lord Cohen, 
Lord Somervell of Harrow and Lord Denning. 7th April, 1959 

Appeal from the Full Court of the Supreme Court of New 
South Wales. 

The testator, George Harris, who died on 21st January, 1897, by 
his will made on 18th April, 1894, gave successive life interests to 
his widow and certain of his nephews in “‘ Block 70B on which 
stands Ultimo House ”’ in Sydney, New South Wales, and by a 
codicil dated 3rd April, 1895, gave the property on the termination 
of the life interests “‘to the Presbyterians the descendants of 
those settled in the Colony hailing from or born in the North of 
Ireland to be held in trust for the purpose of establishing a 
college for the education and tuition of their youth in the 
standards of the Westminster Divines as taught in the Holy 
Scriptures.”’ On an originating summons issued in 1918 by the 
then sole trustee for the determination of certain questions it was 
hela, inter alia, by the trial judge (Harvey, J.) and, on appeal, 
by the Full Court of the Supreme Court of New South Wales 
(Pring and Gordon, JJ., and Langer Owen, Ag.-J.) on 14th June, 
1919, that the above devise was a good charitable trust for the 
purposes mentioned in the codicil. The last of the life tenants 
interested in Block 70B died in 1957, and thereupon—nearly 
forty years after the decision of the courts in Australia—special 
leave was given to the appellant, as representing the next-of-kin, to 
appeal against the decision of the Full Court of the Supreme Court. 

LorD MorTON OF HENRYTON, giving the judgment, said that, 
assuming that the words “‘ the Presbyterians’”’ in the context 
of the codicil could be given a definite meaning, the class of 
persons eligible to attend the college was defined simply by 
relationship to one or more of a number of persons living at the 
date of the testator’s death. The object of the testator’s bounty 
was prima facie a charitable object within the well known 
classification in Commissioners for Special Purposes of Income Tax 
v. Pemsel [1891] A.C. 531, at p. 583, being concerned both 
with education and with the advancement of a particular 
religious faith. It was now, however, well established that an 
element of public benefit must be present even in such gifts if 
they were to be held charitable: Verge v. Somerville {1924} 
A.C. 496, per Lord Wrenbury, at p. 499, and Oppenheim v. Tobacco 
Securities Trust Co., Ltd. [1951] A.C. 297, per Lord Simonds at 
p. 305. In their lordships’ opinion the qualifications laid down 
by the testator had the result of making beneficiaries under the 
trust nothing more than “a fluctuating body of private 
individuals ”’ and the gift must fail because the element of public 
benefit was lacking. The case of In ve Tree [1945] Ch. 325 was 
distinguishable. The devise of Block 70B was not a valid charit- 
able devise. Appeal allowed. The costs of all parties to this 
appeal, as between solicitor and client, must be paid out of the 
funds representing the proceeds of sale of Block 70B. 

APPEARANCES: K. S. Jacobs, Q.C., and D. E. Horton (both 
of Australia) (Bell, Brodrick & Gray) ; Gordon Wallace, Q.C., Russell 
W. Fox (both of Australia) and J. G. Le Quesne (Light & Fulton). 

[Reported by Cuaries CLaytTon, Esq., Barrister-at-Law] [2 W.L.R. 673 


House of Lords 


ELECTRICITY SUPPLY: TARIFF: ‘‘ PREFERENCE ”: 
“ DISCRIMINATION ” 
South of Scotland Electricity Board v. British Oxygen 
Co., Ltd. 
Same v. British Oxygen Gases, Ltd. 
Viscount Kilmuir, L.C., Lord Merriman, Lord Reid, Lord Tucker 
and Lord Keith of Avonholm. 16th April, 1959 

Appeals from the Second Division of the Court of Session [1958] 

SAC. BS. 


By the Electricity Act, 1947, the supply of electricity was 
placed under the control of a central authority and area boards. 


By s. 37 (3) the prices charged by the boards were to be in 
accordance with tariffs fixed by them from time to time and by 
s. 37 (8): ‘‘ An area board in fixing tariffs . . . shall not show 
undue preference to any person or class of persons and shall not 
exercise any undue discrimination against any person or class of 
persons...” The first appellants in the first appeal and the sole 
appellants in the second, the South of Scotland Electricity 
3oard, established under the Electricity Reorganisation (Scotland) 
Act, 1954, took over on Ist April, 1955, the functions of the 
South West Scotland Electricity Board, an area board established 
under the Act of 1947. The second appellants in the first appeal, 
the Electricity Council, established by the Electricity Act, 1957, 
were the successors of the British Electricity Authority estab- 
lished under the Act of 1947 and renamed the Central Electricity 
Authority by the Act of 1954. The action out of which the 
first appeal arose was begun on 3rd August, 1953, and the action 
out of which the second appeal arose was begun on 12th July, 
1957. The terms of s. 10a (5) of the Hydro-Electric Development 
(Scotland) Act, 1943, which was relied on in the second action, 
were similar to those of s. 37 (8) of the Act of 1947. The facts 
in the first action were as follows: A tariff was fixed by the 
area board, coming into force on 1st January, 1952. Under it 
when the price of coal was 38s. a ton the charge for high voltage 
electricity was -45d. a unit and that for low voltage electricity 
was -475d. a unit, a differential of 5-55 per cent. in favour of 
high voltage consumers. A fuel variation clause provided for 
the same rate of increase for both high and low voltage supply 
as the price of coal increased. Twice the board issued new 
tariffs, the last ceasing to operate on 31st December, 1955. 
Each increased the basic charge per unit for both high and low 
voltage supply. The action was brought by a company which 
consumed high voltage electricity, on the ground that, in fixing 
the tariffs, the board had exercised undue discrimination against 
high voltage consumers, including the company. It was agreed 
that less fuel was required to produce high voltage than low 
voltage electricity and that its production cost less. ‘The 
company had in fact been charged less than low voltage con- 
sumers. For the company, however, it was averred that undue 
discrimination had been exercised against high voltage con- 
sumers by applying the same fuel variation charge to both high 
voltage and low voltage supplies. The fuel variation clause 
provided that “ the unit charge shall be increased or reduced 
at the rate of -0008d. per unit for each penny by which the fuel 
cost .. . is more or less than 38s.” It was averred that the result 
of the application of this clause was that the differential in 
favour of the high voltage consumers was substantally reduced. 
It was further averred that the least differential that could 
properly be given was 5-55 when coal was 38s. a ton and that 
this should be increased as the price of coal increased. The 
company also claimed repayment of the sum which was averred 
to have been illegally overcharged. The Second Division of the 
Court of Session having given a decision in favour of the company 
allowing a proof before answer, the board appealed to the House 
of Lords. (The effect of the decision below was that the company 
had made out a prima facie case on the pleadings and should be 
allowed to lead evidence to establish it.) In the case out of which 
the second appeal arose, the company also averred undue dis- 
crimination against high voltage consumers. Complaint was 
also made that there was undue discrimination against the 
company as a consumer having a high load factor of over 70 per 
cent. In this case too the decision of the Second Division was 
in favour of the company, allowing a proof before answer. The 
board appealed to the House of Lords. 


Viscount Kirmurr, L.C., said that the respondents averred 
that no differentiation was made in the fuel variation charge 
between high voltage and low voltage supplies and in consequence 
it operated unfairly against high voltage consumers. In the twelve 
months which ended on 31st March, 1953, the average cost of 
fuel per ton was 67s. 3d. and approximately 38 per cent. of the 
unit component (basic rate plus fuel addition) was attributable 
to the fuel variation charge. In the new tariff the differential 
in the new basic unit charge was only 3°78 per cent. and in the 
case of the third tariff it was 3-74 per cent. The respondents 
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averred that the least differential that could be given without 
unduly discriminating against high voltage users was 5-55 per 
cent., when the fuel cost was 38s. a ton, increasing, as the fuel 
cost increased, in accordance with the increasing ratio of fuel 
component to oncost component in the unit charge. To the 
appellants the vital point was that the high voltage consumers, 
including the respondents, paid less than the low voltage con- 
sumers. The appellants submitted that the respondents had not 
relevantly averred that discrimination, whether due or undue, 
was exercised against them, on the ground that no person could 
establish a case of undue preference or discrimination without 
relevant averments that another person or class of persons was 
preferred to him, that whether there was a preference must be 
judged, when the alleged preference was monetary, by the 
criterion of price and that, judged by price, the respondents were 
not, upon these averments, discriminated against but were 
preferred to the low voltage consumers. They also said that 
the respondents’ criterion of cost was wrong in law and had not 
hitherto been applied in electricity cases and further that the 
respondents’ case involved giving a positive meaning to a negative 
provision in the Act, which would make the courts a tariff-fixing 
body. Section 37 (8) prohibited (a) making an undue difference 
between one customer and another in favour of one and (b) making 
an undue difference between them against one. The functions 
assigned to the appellants might oblige them to approach a 
problem with the desire to charge a consumer or group of con- 
sumers less than other customers; they might do so, but it 
must not be too much less. Or the appellants might feel that the 
cost of electricity was so minor a constituent of the end-products 
of some consumers that they should be charged more; again 
it must not be too much. This construction was not undermined 
by the negative form of the subsection. His lordship was 
reluctant to construe any enactment as barring recourse to the 
courts, in the absence of clear words. As to the argument that a 
complainant must show that someone else was preferred in 
price and that it was illegal to look at the cost of giving the 
supply, there was no justification for such an addition. By their 
own fuel variation clause the appellants said that they were 
causing the differential to diminish, although they did not dispute 
that it would be more expensive to supply low voltage electricity. 
The respondents averred that 5-55 per cent., suitably adjusted 
as the price of coal rose, was the lowest proper differential. 
They should ke allowed an opportunity of proving it and the 
appellants had not established that the interpretation ‘of s. 37 (8) 
was limited by attaching to undue preference or undue dis- 
crimination a special meaning drawn from previous authority. 
The appellants’ second point was that, on the assumption that 
there had been undue discrimination against the respondents, the 
latter had no remedy by way of recovery of any sums paid under a 
tariff which had been brought into force. But it was fully 
competent for a court on the evidence before it to estimate the 
amount by which the respondents had been overcharged and 
they had averred with sufficient specification the standard by 
which the amount should be estimated. Nothing in the authori- 
ties under the railway and electricity statutes prevented one 
applying this principle. On the second appeal, as far as the 
relevancy of the averments of discrimination against the respon- 
dents as high voltage consumers was concerned, this raised first 
the question which had already been answered in the sense that 
there could be undue discrimination, even where the party 
alleged to be discriminated against was not paying more. It 
was also suggested that the respondents by their failure to aver 
any fact or explanation of the averment that 5-55 per cent. 
was the minimum fair differential when the cost of fuel was 
38s. a ton had not given sufficient notice of the case they intended 
to prove. This plea should be rejected. The respondents could, 
if they established discrimination, recover whatever sum was in 
excess of such a charge as would have avoided discrimination. 
That left the relevance of the averments of discrimination against 
the respondents as consumers with a load factor of over 70 per 
cent. The respondents maintained that the tariff in question 
further discriminated against them in that it failed to incorporate 
an annual maximum demand charge, which was defined as one in 
which the consumer was given the option of paying as an annual 
charge ten times the maximum monthly demand charge. They 
said that the cost of production and distribution of electricity 
must be related to the highest demand of the year; for part of 
the year there must be maintained surplus generating capacity 
which must be paid for. On this they based an allegation that, 
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from the point of view of the supplier, the consumer with a 
constant or relatively constant demand was more satisfactory 
than one whose demand was subject to major fluctuations. 
The respondents, whose load was exceptionally high, were 
responsible for little, if any, of the appellants’ unproductive 
generating capacity. The respondents said that the charges 
under the tariff were directly related to meeting the highest 
demand in a year, whereas the adoption of an annual demand 
charge would recognise that consumers having a high load factor 
should not be charged on the same basis as those having a low 
load factor the seasonal demands of which inflated the costs of 
electricity supply. The respondents had deployed a case which 
required that the facts should be ascertained before a final answer 
was givenas to relevance. Both appeals should be dismissed. 

Lorp MERRIMAN, agreeing that both appeals should be dis- 
missed, said that there was no justification for the contention 
that discrimination could only be considered in relation to price. 
If the averments were proved, the companies were entitled to 
claim repayment of the amounts overpaid. 

Lorp ReEip said that nothing in law prevented the recovery 
of any sums which could be proved to have been overcharged. 
Under the Act, if the board departed from equality of charging 
it must defend any inequality by showing that there was good 
reason for it, but that was different from saying that every con- 
sumer might allege that the board had carried the policy of 
equality of charging too far and attack the board’s grouping by 
saying that justice required that he should get better treatment 
than the rest of the group. His lordship rejected the companies’ 
contention that discrimination was to be judged by reference to 
cost of supply and not of prices charged. But in the process of 
transforming high voltage electricity so that it could be supplied 
at low voltage, more than 100 units had to be generated 
so as to supply 100 units at low voltage. The companies said 
that, even ruling out the cost of production as irrelevant, price 
per unit was not the proper comparison, since low voltage elec-: 
tricity was a different article, so that the costly service performed 
by the board could not be left out of account in comparing prices. 
This raised technical matters and there should be a proof before 
answer. In the second appeal, the averments were irrelevant 
so far as related to the claim in regard to the annual maximum 
demand charge. 

Lorp TUCKER agreed with Viscount Kilmuir, L.C. 

Lorp KEITH oF AVONHOLM said that the idea that consumers 
of electricity were to have their tariffs regulated on the basis of 
the cost of supplying them would have the most far-reaching 
consequences. But, even if cost were eliminated as a basis per se, 
other factors might come in in comparing the tariffs for a high 
voltage on a low voltage supply. The questions of undue 
preference or discrimination could not be decided without 
evidence and on this branch of the case there should be a proof 
before answer. In the second appeal, in his lordship’s opinion, 
no relevant ground had been stated for the clgim to the special 
maximum demand charges. 

Appeals dismissed. 

APPEARANCES: J. O. M. Hunter, Q.C. (of the Scottish Bar) ; 
E. S. Fay, Q.C. (of the English Bar) and FR. Reid (of the Scottish 
Bar) (Blakeney & Co., for Campbell, Smith, Mathison & Oliphant 
W.S., Edinburgh, and Wright, Johnston & Mackenzie, Glasgow) ; 
Sir Andrew Clark, Q.C. (of the English Bar), J. H. Shearer, Q.C. 
(of the Scottish Bar) and A. J. Mackenzie Stewart (of the Scottish 
Bar) (Simpson, North, Harley & Co., for Pringle & Clay, W.S., 
Edinburgh). 


(Reported by F. H. Cowper, Esq., Barrister-at-Law] [1 W.L.R. 587 


Court of Appeal 


BUILDING: SAFETY REGULATIONS: MEANING OF 
“ CRAWLING BOARDS ” 
Jenner v. Allen West & Co., Ltd. 
Lord Evershed, M.R., and Pearce, L.J. 10th March, 1959 

Appeal from Gorman, J. 

The plaintiff’s husband was killed by falling through an asbestos 
ceiling whilst he was engaged in repairing a roof at the defendants’ 
factory. The deceased had worked for the defendants for thirty 
nine years and was in charge of three other men engaged in 
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repairing the roof. The evidence showed that he was aware of the 
risk of falling through the fragile ceiling but he was not using the 
scaffold boards which were provided. There was no evidence that 
the deceased had been told of the regulations requiring the use of 
crawling boards, or that he was given any instructions on how 
he should do the work. The plaintiff brought proceedings 
claiming that the defendants were in breach of, inter alia, 
reg. 31 (3) of the Building (Safety, Health and Welfare) 
Regulations, 1948, in failing both to provide and to use suitable 
crawling boards. Further, they were negligent in failing to 
supervise and instruct the deceased to use crawling boards. After 
the accident the defendants made a voluntary weekly payment 
to the plaintiff, which by the date of hearing totalled £914. 
Judgment was given in her favour but she was awarded only 
one-quarter of the assessed damages on the ground that the 
deceased had been guilty of contributory negligence. The 
defendants appealed and the plaintiff cross-appealed. 

Pearce, L.J., delivering the first judgment, said that the 
defendants appealed on the two grounds: First, they contended 
that the judge should have entered judgment for the defendants 
on the facts as he found them or as he should have found them. 
Secondly, they contended that in estimating damages the judge 
wrongly refused to take into account the benefit received by the 
widow from a pension given to her by the defendants by reason 
of the husband’s death. The plaintiff contended that the judge 
should have found yet a further breach of statutory duty against 
the defendants and that the deceased was guilty of no contributory 
negligence, or, alternatively, that the judge assessed his 
proportion of it too highly. It was contended that the judge was 
in error in acquitting the defendants of a breach of duty to 
provide crawling boards, in that they only provided scaffold 
boards. In his (his lordship’s) judgment even if there had been 
only a breach of the duty to use and not to provide crawling boards, 
the defendants could not show that their breach was entirely 
vicarious, and they could not wholly be absolved from liability. 
The deceased was the leading plumber but he was not the foreman 
of the maintenance department, and there was no evidence that 
the deceased had been informed of the regulations. It appeared 
that the foreman did not know them. Further, the defendants 
were guilty of negligence in relying solely on the skill and 
experience of the deceased to carry out an awkward task involving 
some danger. As to the true construction of the regulations, 
all the trade evidence showed that “‘ crawling boards ’”’ meant 
boards with battens across them, and in those circumstances he 
was of opinion that the defendants were guilty of a breach of 
the duty to provide such boards and in his view the share of 
the blame attributable to the defendants should be increased 
from one-quarter to one-third. There remained the question 
whether the judge should have taken into account the pension 
which the plaintiff had been receiving from the defendants. 
Since the pension was voluntary and the evidence as to its terms 
was so nebulous, it would be wrong to attribute any great future 
value to it. The defendants could at once determine it on the 
day that judgment was given, if they felt it unjust that they 
should go on paying it. Nevertheless, it was right to put some 
value on the chances of its continuing. As £914 had been paid 
up to the date of trial when the assessment fell to be made, he 
would value the benefit at the figure of £1,100. That sum, 
therefore, should be deducted from the total sum of damages 
before the proportion was calculated. 

LorD EVERSHED, M.K., delivered a concurring judgment. 

Decision of Gorman, J., varied. 

Martin Jukes, Q.C., and John May (Clifford- 
W. Beney, Q.C., and Hugh Griffiths (W. H. 


APPEARANCES : 
Turner & Co.); F. 
Thompson). 


(Reported by J. A. Grirrirus, Esq., Barrister-at-Law] [1 W.L.R. 554 


BUILDING REGULATIONS: APPLICATION TO 
INDEPENDENT CONTRACTOR 
Herbert v. Harold Shaw, Ltd. 


Hodson, Romer and Pearce, L.JJ. 10th April, 1959 


Appeal from Streatfeild, J. 

The plaintiff, a skilled roofer, was engaged on roofing work on a 
shed which was being erected by the defendants, a firm of roofing 
contractors when he slipped, fell and was injured. The plaintiff 


was a self-employed workman, who had worked exclusively 


for the defendants for several years before the accident. He 
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was paid sometimes at an hourly rate, sometimes at a piecework 
rate. He engaged and paid an assistant himself, but charged 
his assistant’s wages to the defendants. For national insurance 
purposes he paid his own stamp as a self-employed person and, 
for tax purposes, he was assessed under Sched. D, as a man 
running his own business. He brought an action for damages 
against the defendants, inter alia, for breach of the Building 
(Safety, Health and Welfare) Regulations, 1948, in that they 
failed to provide proper equipment. Streatfeild, J., found that 
there had not been any negligence nor any non-compliance with 
the Building Regulations. He further held that, in any event, 
the plaintiff was an independent contractor to whom no duty 
was owed in respect of the provision of equipment either at 
common law or under the Building Regulations. He therefore 
dismissed the plaintiff’s claim. The plaintiff appealed. 

Hopson, L.J., said that the judge’s conclusion was quite 
unassailable, but it had been attacked on the basis that sufficient 
regard was not had to the definition of ‘‘ workman ”’ contained 
in the Employers and Workmen Act, 1875. But the expression 
“workman ’”’ as such did not appear at all in the Factories Act, 
1937, although it did appear in the building regulations. It did 
not, therefore, have a direct bearing on the present case that, 
for the purposes of particular legislation, the word ‘‘ workman ” 
had been defined. The contract between the plaintiff and the 
defendants was a_ perfectly straightforward contract between 
independent contractors, and no question of employer and 
employee or master and servant arose. In that state of affairs, 
the plaintiff had no possible claim against the defendants for his 
accident. The appeal failed and should be dissmissed. 

RoMER and PEARCE, L.JJ., delivered concurring judgments. 
Appeal dismissed. 

APPEARANCES: J. Et. Bickford Smith (Helder, Roberts & Co., tor 
Fidler & Pepper, Sutton-in-Ashfield, Notts.) ; Marven Everett, O.C., 
and 4. E. James (Hewitt, Woollacott & Chown, for Browne, Jacobson 
& Roose, Notts.). 

Reported by J. D. PenninctoN, Esq., Barrister-at-Law] [2 W.L.R. 681 
CONTEMPT OF COURT: LITIGANT IN PERSON 
ARRESTED IN COURT: PRIVILEGES 
In re Hunt 
Hodson, Romer and Pearce, L.JJ. 
15th April, 1959 

Appeal from the Divisional Court ([1959] 2 W.L.R.95; p. 76, ante). 

On a motion by defendants in an action for committal of the 
plaintiff Hunt for contempt of court in failing to attend an 
appointment before an examiner of the court, pursuant to R.S.C., 
Ord. 42, r. 32, the plaintiff defended himself in person. The 
judge expressed the opinion that Hunt had no intention of ever 
attending before the examiner, and order him then and there 
to be committed, and he was arrested in court and taken to 
Brixton Prison. He applied for a writ of habeas corpus, claiming 
that he had been wrongfully arrested, on the ground, inter alia, 
that he was privileged from arrest in court while he was in court 
to conduct his case in person. The Divisional Court refused the 
application. Hunt appealed. 

Hopson, L.J., said that that Hunt had not been committed for 
non-payment of a debt, as he had argued, but for refusal to obey 
an order of the court, the court acting in a matter of discipline. 
He had taken no steps to purge his contempt, but appealed against 
the committalorder, the appeal being dismissed ([1959] 1 W.L.R. 50; 
p. 33, ante). He now applied for habeas corpus ; neither in the 
Divisional Court nor in the Court of Appeal was the question 
raised whether or not the matter was already ves judicata. Hunt 
had repeated ad nauseam arguments previously rejected but had 
raised one new matter, that he had been wrongly arrested while 
actually in court appearing in person. But it was clear from 
Cameron v. Lightfoot (1778), 2 Wm. Bl. 1190, that the privilege 
was the privilege of the court, and not of the litigant or advocate, 
and it would be absurd if the tipstaff had to follow the litigant 
all the way to his home before arresting him. The case was one of 
ordinary contempt which was punishable as an offence and was 
not a matter of mere technicality: see In ve Freston (1883), 11 
Q.B.D. 545. 

RomMER and PEARCE, L.JJ., agreed. Appeal dismissed. 

\PPEARANCES : The appellant in person ; J. R. Cumming-Bruce 
(Treasury Solicitor) ; B. Gillis, O.C., and W. Denny (A. Kramer & 
Co.). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [2 W.L.R. 686 
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Chancery Division 


PARTNERSHIP: AGREEMENT PROVIDING FOR 
ARBITRATION : WHETHER ACTION FOR 
DISSOLUTION SHOULD BE STAYED 
Olver v. Hillier 


Roxburgh, J. 10th April, 1959 

Motion. 

One of two partners carrying on business under a partnership 
agreement which contained a clause providing for the reference of 
all disputes to arbitration, brought an action for a decree of dissolu- 
tion of the partnership and, inter alia, the appointment of a 
receiver and manager, alleging that ‘‘ In the circumstances it is 
just and equitable that the . . . partnership be dissolved.”” The 
defendant partner applied under s. 4 of the Arbitration Act, 
1950, for an order staying the action. (Section 35 of the Partner- 
ship Act, 1890, provides ‘‘On application by a partner the 
court may decree a dissolution of the partnership . . . (f) Whenever 
in any case circumstances have arisen which, in the opinion of the 
court, render it just and equitable that the partnership be 
dissolved.” By s. 4 of the Arbitration Act, 1950: “ If any party 
to an arbitration agreement, . . . commences any legal proceedings 
in any court against any other party to the agreement... in 
respect of any matter agreed to be referred, any party to those 
legal proceedings may . . . apply to that court to stay the pro- 
ceedings, and that court . . . if satisfied that there is no sufficient 
reason why the matter should not be referred in accordance with 
the agreement, . .. may make an order staying the proceedings.”’’) 

RoxBURGH, J., said that the words of the arbitration clause 
were wide enough to cover everything arising in the action. In 
Joplin v. Postlethwaite (1889), 61 L.T. 629, where the arbitration 
clause was very wide, the Court of Appeal, although not accepting 
the view that there was no power to stay, nevertheless did affirm 
an order not staying the action. Against that, in Vawdrey v. 
Simpson [1896] 1 Ch. 166 a stay was granted, but it was not 
clear whether the relief there sought was under s. 35 (f) of the 
Partnership Act, 1890, and Chitty, J., did not advert to the 
dificulty of transferring to the arbitrator the power expressly 
conferred on the court of deciding, not what the facts were, but 
whether, on the facts as found, it was just and equitable to 
decree a dissolution. His lordship was not saying that as a 
matter of constuction the contract might not have that effect, 
but where s. 35 (f) was concerned the view of Bowen’ and Fry, 
L.JJ., in Joplin v. Postlethwaite was particularly persuasive. 
Moreover, there was a request for a receiver and manager. The 
dissolution of a partnership which involved the exercise of a 
judicial discretion under s. 35 (f) and which might involve the 
appointment of a receiver and manager was a matter which 
perhaps was more conveniently left in the hands of the courts. 
In the exercise of his discretion under s. 4 of the Arbitration 
Act, 1950, his lordship decided not to grant a stay. Motion 
dismissed. 

APPEARANCES: J. M. Hoare (Maples, Teesdale & Co., for 
Benning, Hoare & Drew, Dunstable); A. H. Ormerod (W. J. 
Fraser & Son). 


(Reported by Miss J. F. Lams, Barrister-at-Law] [1 W.L.R. 551 
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Court of Criminal Appeal 


STATUTE : CONSTRUCTION: AVOIDING 
UNINTELLIGIBLE RESULT 
R. v. Oakes 
Lord Parker, C.J., Streatfeild and Hinchclitte, J J. 
23rd March, 1959 

Appeal against conviction. 

By s. 7 of the Official Secrets Act, 1920: ‘‘ Any person 
who .. . aids or abets and does any act preparatory to the 
commission of an offence under the principal Act or this Act, 
shall be guilty of a felony ...’’ The appellant was charged 
with doing an act preparatory to the commission of an offence 
against s. 1 (1) (c) of the Official Secrets Act, 1911, contrary to 
s. 7 of the Official Secrets Act, 1920. His contention that s. 7 
disclosed no offence known to the law was overruled and he then 
pleaded guilty and was sentenced to two years’ imprisonment. 
He appealed. 

Lorp PARKER, C.J., said that where the literal reading of a 
penal statute produced an intelligible result, clearly there was no 
ground for reading in words or changing words according to 
what might be the supposed intention of Parliament. But here 
the literal construction produced an unintelligible result. There 
was an obvious difficulty as to what was qualified by the words 
“and does any act preparatory to the commission of an offence.”’ 
The court felt that on principle there was no reason, if compelled 
to that end, why the words should not be changed even though 
the result was less favourable to the subject and, indeed, that 
was done in 4.-G. v. Beauchamp (1920) 1 K.B. 650. In that 
case, Rowlatt, J., having referred to the manifest absurdity 
which would arise if a literal construction was given, said (at 
p. 657): ‘It is not really a question of adding anything to the 
section, for it is quite clear what the intention was, and the 
omission of certain words that you would expect to find there - 
is nothing more than a faultiness of expression.”’ It was clear 
in the present case what the intention was, and that there had 
been merely a faultiness of expression. Accordingly, the court 
would read “‘ or’”’ for ‘‘ and’ and the appeal would be dismissed. 

APPEARANCES: Gerald Howard, Q.C., and J. S. R. Abdela 
(Registrar, Court of Criminal Appeal) ; Sir Reginald Manningham- 
Buller, Q.C., A.-G., Harold Brown, Q.C., and E. J. P. Cussen 
(Director of Public Prosecutions). 


{Reported by J. D. Pennincton, Esq., Barrister-at-Law] [2 W.L.R. 694 


PRACTICE NOTE 
SOLICITORS: DUTY TO KEEP COURT INFORMED 


If solicitors have reason to think that a case will not be 
effective, their duty is to communicate with the court not later 
than 12 noon on the day before the date wher the case is due 
to be heard. In propounding this duty in the Queen’s Bench 
Division on 28th April, Mr. Justice Paull explained that it was 
impossible to run the lists properly if solicitors did not do that. 


“THE SOLICITORS’ JOURNAL,” 7th MAY, 1859 


On the 7th May, 1859, THE SoLicitors’ JOURNAL wrote: 
“Elections for the last fortnight have been the order of the 
day and Thursday in last week saw an election in which the 
legal profession are peculiarly concerned. On that day the 
Common Council of the City of London, having been assiduously 
canvassed, personally and by advertisements, for some weeks 
past, met to decide on the conflicting claims of several members 
of the Bar for the appointment of the Judgeship of the Sheriffs’ 


Court. We have already expressed our opinion of the 
damage done . . . by such a mode of appointment to judicial 
office; and the -result of the election has not tended to 


diminish the strength of our opinion. We say this without 
especial reference to the qualifications of any of the numerous 
candidates. . Moreover, the real evil of this elective patronage 
does not lie in the unfitness (if it so be) of the candidate actually 
chosen half so much as in the bad moral effect likely to be 


produced in the class from whence judges are selected. Claptrap 
advertisements, servile professions, the puffing system in its 
lowest, because its most selfish and egotistical, form must be 
a sorry training for the exercise of judicial functions. The 
public interest imperatively demands morality and independence 
as the first qualities in a judge; and no mode of appointment 
which tends to sap these indispensable characteristics can be 
considered as defensible. . . . But to place in its true light the 
position occupied by the Bar on this occasion let us turn to the 
actual proceedings. Before the vote is taken a resolution 
is passed excluding . . . any person convicted of fraud, or who 
has taken the benefit of the Insolvent Act, or who has made any 
co.a~sition with his creditors, not paying 20s. in the ¢. This 
of a nature surely unheard of in a contest where 


resolution 
an honourable profession are concerned— is 


gentlemen of... 
stated to have diminished the number of candidates.” 
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Life Assurance Premiums Paid out of Housekeeping 
Money 

Q. We have been consulted by H, who in 1944 married W, 
a widow with one daughter. In 1946, W, without the knowledge 
of H, executed a will in which she appointed her undertakers to be 
her executors and devised and bequeathed all her estate to her 
daughter, who was then over twenty-one and married. H pro- 
vided W with housekeeping money, and we are instructed that 
she had no income of her own. W died in December last, when 
her will first came to the knowledge of H. It then also came to his 
knowledge that the deceased had taken out two policies in her 
name on her life, and it is contended by H that the weekly 
premiums payable in respect of these policies were paid out of the 
housekeeping money paid by him to W. It is further contended 
that these payments are in fact savings from the housekeeping 
money which belong to H and that he is therefore entitled to the 
sums payable under the policies. We have not been able to find 
any direct authority in support of H’s contention. 

A. The general rule of law is this. Any savings by a wife 
from her housekeeping allowance will belong to her husband, 
even though invested in her name, unless it can be shown that 
he intended to make a gift to her of such savings. See, e.g., such 
cases as ete, am v. Blows [1916] 1 K.B. 897; Blackwell v. 
Blackwell |1943) 2 All E.R. 579; Hoddinott v. Hoddinott [1949] 
2 KB. 406. 


Housing Act, 1957—DEMOLITION ORDER MADE—No PowWER 
TO CONVERT BUILDINGS 

Q. In June, 1958, a rural district council made a demolition 

order under s. 17 of the Housing Act, 1957, in respect of five 


NOTES AND 


FOREIGN EXCHANGE FOR EDUCATION OR 
MAINTENANCE ABROAD 

United Kingdom residents may now apply to authorised 
banks for foreign exchange for education or maintenance abroad. 
Hitherto applications were referred to the Bank of England, 
although authorised banks were already authorised to provide 
certain facilities. An allowance may now be granted of £700 
for one full year at school and of £1,250 at university ; up to 
£50 a month, for not more than six months, may be approved 
for education en famille; and an annual allowance of up to 
£150 in North America and £75 elsewhere may be given for 
children going abroad for not less than one scholastic year under 
reciprocal au paiy arrangements. 


COMPULSORY LAND REGISTRATION FOR THE 
MIDLANDS ? 

The Corporation of Birmingham have initiated discussions 
with neighbouring authorities on the subject of the extension of 
compulsory registration to the Midlands and the establishment 
of a district registry for the area. It is expected that a meeting 
of the interested authorities will take place before the end of 
May. 

Obituary 

Mr. Richard George Boulton, solicitor, of Chipping Norton, 
died recently, aged 36. He was admitted in 1950. 

Mr. Harry Edward Davies, solicitor, town clerk of Maiden- 
head from 1908 to 1941, died on 22nd April, aged 82. He was 
admitted in 1897. 

Mr. James Neville Gray, D.S.O., 0.C., Chancellor of Durham 
Chancery Court, died recently. He was called to the Bar in 
1909. 

Mr. Leonard Hewlett, solicitor, of Tunbridge Wells, formerly 
town clerk of Barrow-in-Furness, died on 30th April. He was 
admitted in 1895. 

Mr. Edward Hughes, solicitor, of Rhyl, died recently. 
was admitted in 1915. 


He 


cottages belonging to Mr. Q and situate immediately adjoining 
his farm buildings. Mr. Q did not raise any objection to the 
order but wishes when the property becomes vacant to convert 
it into agricultural buildings for use in connection with the farm, 
The tenants of the cottages are now being re-housed and the rural 
district council now state that it is too late to make an offer for 
the future use of the cottages, and that Mr. Q must demolish them, 
and that the rural district council cannot allow him to convert 
them into agricultural storage buildings. The rural district 
council have offered to allow Mr. Q to put forward proposals to 
improve the cottages in such a way as to bring them up to proper 
and satisfactory housing standards but it will not be economical 
to do so. Mr. Q does not wish to take this course but wishes to 
convert the property for agricultural storage purposes. The 
council state that there is no power under the Act, now that the 
demolition order has been made, which empowers the council 
to allow buildings to remain standing or to be converted for 
agricultural use or otherwise, and the only course which can be 
taken is to reconstruct as dwelling-houses or demolish. Are the 
council correct ? 


A. In our opinion the view of the rural district council is 
correct. Section 23 of the 1957 Act provides that, subject to 
the provisions of Pt. II of the Act, when a demolition order has 
become operative the owner shall demolish the premises and, if 
that is not done, the local authority shall enter and demolish. 
We know of no power under which the authority can permit 
continued use of the building for storage. No other provision 
in Pt. II (e.g., s. 17 (2)) nor ss. 68 and 69 seem applicable to this 


case. 
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